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The labour movement has long been a pawn in political games of chess between parties in power and those hoping to overthrow the government of the day. This phenomenon appears to be never more obvious than in the context of economic crises at the hands of conservative governments. 

The situation in Canada continues to be generally more union-friendly than is the case south of the border.  For instance, nearly 75% of public sector employees and about 17% of private sector employees in Canada are unionized.
  Union density has decreased over time, but still, one in three Canadians currently belong to a union or are covered by a collective agreement.
   Canadians tend to be more educated, have better work-life balance, and more social mobility than our American counterparts.  Our younger workers are doing better and we have less income disparity than the United States.

However, the Canadian labour movement is far from shielded from government attacks.  This paper discusses some highlights of legislative and other government interventions since the 2008 economic crisis that have pushed unions into defensive mode and, arguably, stirred up some healthy activism.

Supreme Court of Canada extends freedom of association protection

It must be noted, before reviewing these events, that the country’s highest court, the Supreme Court of Canada, in 2007, issued a landmark decision in which it overturned its prior jurisprudence by concluding that workers have a constitutionally-protected right to bargain collectively. The Supreme Court of Canada found, in the case of BC Health Services
, that the right to collective bargaining had been violated by the legislative removal by the provincial government of British Columbia of collectively bargained achievements. The Court interpreted more broadly the freedom of association guaranteed by s. 2d) of the Canadian Charter of Rights and Freedoms
 (“the Charter”):
“Based on the principles developed in Dunmore and in this historical and international perspective, the constitutional right to collective bargaining concerns the protection of the ability of workers to engage in associational activities, and their capacity to act in common to reach shared goals related to workplace issues and terms of employment.  In brief, the protected activity might be described as employees banding together to achieve particular work-related objectives.  Section 2(d) does not guarantee the particular objectives sought through this associational activity.  However, it guarantees the process through which those goals are pursued.  It means that employees have the right to unite, to present demands to health sector employers collectively and to engage in discussions in an attempt to achieve workplace-related goals.  Section 2(d) imposes corresponding duties on government employers to agree to meet and discuss with them.  It also puts constraints on the exercise of legislative powers in respect of the right to collective bargaining[...].”
 [emphasis added]
The Court’s about-face awakened a renewed sense of hope amongst the labour movement, which suddenly felt better-armed to defend itself against the government attacks outlined herein. Unfortunately, the Court has since blurred the lines again, causing the academics and practitioners alike to question whether it had truly intended to go as far as it did in BC Health Services. There are a number of legal challenges that will present the Court with opportunities to clarify the scope of protections afforded by the Charter’s s. 2d) freedom of association in the labour context.

Supreme Court of Canada scales back its decision in BC Health Services
In 2011, the Supreme Court of Canada issued its decision in the matter of Ontario (Attorney General) v. Fraser
 (“Fraser”), another case involving the interpretation of the freedom of association guaranteed by s. 2d) of the Charter. 

At issue in Fraser was the Agricultural Employees Protection Act, 2002 (“AEPA”), which excluded farm workers from the Ontario Labour Relations Act and created a separate labour relations regime for those workers.
 In particular, the case raised the issue as to whether there was an obligation on the government to extend certain critical features of labour legislation to farm workers, including a statutory mechanism to resolve bargaining impasses and interpret collective agreements and a statutory duty to bargain in good faith.

In the end, the farm workers were unsuccessful in their efforts to have the AEPA struck down as constitutionally invalid, but the principles in BC Health Services continue to hold. The Court’s disparity in Fraser and the various minority reasons therein does nonetheless indicate a probable shift away from the progressive approach set out in BC Health Services towards a more restrictive and limited view of the extent of protections guaranteed by s. 2d). Fraser stands for authority that what is protected by s. 2d) is associational activity, not a particular process or activity. Though lower courts have had to struggle with finding some balance between BC Health Services and Fraser cases, the Supreme Court itself has not yet had to juxtapose the two. One of the legislative initiatives outlined in this paper is likely to be the case that moves the country’s courts beyond the limbo that has plagued them since 2011.

Expenditure Restraint Act (Federal, 2008)

In 2008, at the precipice of a world economic crisis, the federal Conservative government enacted, through omnibus budget legislation, the Expenditure Restraint Act (ERA). The ERA imposed a cap on economic wage increases for employees of the federal public sector for a 4-year period. There are approximately 260,000 workers employed in the federal public sector. The legislation rolled back increases that were in force in any collective agreement that exceeded the upper limit retroactive to 2006. 

This legislation is currently the subject of a number of constitutional challenges launched by different unions in different jurisdictions.
 Most of the decisions have been appealed and the Supreme Court of Canada has granted one of two applications for leave to appeal involving this legislation.
 

Public Service Essential Services Act and Trade Union Act (Saskatchewan, 2008)

In May 2008, the conservative Saskatchewan Party government passed the Public Service Essential Services Act (PSESA) and the Trade Union Amendment Act (TUA). The PSESA removed the right to strike of provincial public sector employees and established an essential services designation process that allowed employers to unilaterally dictate which services and which employees are essential if no agreement is reached. The TUA increases the percentage of votes required for certification, decreases it for decertification, introduces a secret ballot vote instead of card-based certification and allows employers to communicate their opinions directly to employees on matters such as unionization and negotiations.

At first instance, the Saskatchewan Federation of Labour’s constitutional challenge to the PSESA was partially successful: the Court, in striking down the legislation, stated that the right to strike is protected by the freedom of association guaranteed in s. 2(d) of the Charter. 
 The Court did not invalidate the TUA, noting that it did not impede the freedom of association of employees.

The government appealed the decision and, in April 2013, a unanimous five-member panel of the Saskatchewan Court of Appeal quashed the lower Court’s decision relating to the PSESA and upheld its decision as to the TUA.

An application for leave to appeal to the Supreme Court of Canada is currently pending.

Restoring Mail Delivery for Canadians Act (Federal, 2011)

During the course of a lock-out of postal workers, which came on the heels of strike action that had just been suspended, the federal government passed this legislation which forced a return to work and imposed wage increases that were less than the employer’s last offer. The legislation also imposed final offer arbitration for all other remaining issues and restricted the neutrality of the arbitrator by allowing the federal Labour Minister to unilaterally appoint the arbitrator.

The Federal Court of Canada quashed the Minister’s decision to appoint arbitrators on two separate occasions. In the first case, the Court held that selection of the arbitrator was inappropriate given that he was inexperienced in labour arbitration and was not bilingual.
 In the second case, the Court was of the view that the arbitrator was inappropriate on the ground of reasonable apprehension of bias given the arbitrator’s connections with the Conservative party and the Minister of Labour.
 The parties ultimately settled, but the Canadian Union of Postal Workers is proceeding with its constitutional challenge to the legislation. 
An Act to provide for the continuation and resumption of Air Service Operation (Federal, 2012)

This piece of legislation was used by the Conservative government to head off a strike by Air Canada's 8,000 machinists and ground workers
 and 3,000 pilots
 in mid-March 2012, sending them to arbitration. The legislation removed the right to strike for these workers and instead imposed an arbitration process upon both groups.

Both unions launched a constitutional challenge alleging the legislation unjustifiably impedes upon the freedom of association protected by s. 2d) of the Charter.

Putting Students First Act (Ontario, 2012)

Ontario’s Bill 115 (Putting Students First Act) effectively removed the right of teachers and support, custodial and clerical staff to collectively bargain. Bypassing local school boards, absolute authority was vested in the Minister of Education to unilaterally accept, reject or ultimately impose collective agreements upon Ontario education workers. The legislation was ultimately repealed, once it had achieved its purpose of funnelling teachers’ unions to a pre-determined outcome. 

A constitutional challenge alleging that the legislation constitutes an unjustified infringement on the Charter freedom of association is set to be heard in June 2014. 

Bill C-377 (Federal, 2012)

Through a Private Member’s Bill
, the Conservative government has furthered its anti-union agenda with Bill C-377, which seeks to impose stringent financial disclosure obligations on labour organizations across the country. The Bill is using the guise of the Income Tax Act to compel unions to open their financial records to make public every transaction over $5,000. It would require unions to produce "public information returns" that would set out extensive and detailed information, including specific statements of disbursements related to labour relations activities, lobbying, organizing, collective bargaining and legal activities, as well as salaries paid to officers and employees. Failure to comply could lead to a fine of $1,000.00 per day for each day of non-compliance.

In an interesting twist of fate, on June 26, 2013, the Senate, which is also composed of a Conservative majority, voted to amend Bill C-377. The amendments that passed were proposed by Conservative Senator Hugh Segal, who stated: “This bill before us [...] is really — through drafting sins of omission and commission — an expression of statutory contempt for the working men and women in our trade unions and for the trade unions themselves and their right under federal and provincial law to organize”.

The Senate Banking Committee was critical of Bill C-377, providing observations in their report to the Senate that the bill was poorly constructed, that they heard from a wide range of witnesses, including provinces, that the bill was likely unconstitutional, and that it violated the spirit of personal privacy laws.

The Prime Minister prorogued
 Parliament at the end of this summer, before the Senate could officially report the Bill, as amended, back to the House of Commons. As a result, the Bill will be read a third time anew in the Senate after Parliament resumes in mid-October.
 It is expected that this Bill will be met by several court challenges should it pass into law.

Professional Association of Foreign Service Officers strike (Federal, 2013)

A union of federal public servants, the Professional Association of Foreign Service Officers commenced legal strike action and asked the employer, represented by the President of the Treasury Board, to proceed to binding arbitration to settle their contract dispute. One of the main elements leading to the strike was the union’s contention that employees of their bargaining unit, which does diplomatic work in Canada and abroad, was being paid significantly less than employees of other bargaining units performing similarly situated work.

The President of the Treasury Board responded by stating that the employer would proceed to binding arbitration only if the union accepted certain conditions prior to entering into arbitration. One of these conditions would have forced the union to agree that the arbitration board could not compare these workers’ salaries to those of other public servants doing similar work in establishing compensation. The union refused and filed a complaint alleging that the employer was engaging in bad faith bargaining.

The Public Service Labour Relations Board upheld the complaint on the basis that the Employer was insisting on conditions that it knew or should have known could not have been accepted by the union, as they would have essentially predetermined the outcome of arbitration.

Protecting Public Services Act (Ontario, 2013)

The Protecting Public Services Act was omnibus legislation introduced in Ontario, which included the Respecting Collective Bargaining Act (Public Sector) (the "RCBA"). Despite its name, the RCBA proposed to create a framework for government oversight of collective bargaining in the Ontario Public Sector. It subjected any collective agreement entered into after the coming-into-force of the RCBA to approval by the Government following consultation with the unions and the employers.  In accordance with this legislation, Cabinet was to develop mandates for the different affected sectors, including the health care and university sectors.  Those mandates would be established with a view to deficit elimination.  The RCBA would also have established a mandatory settlement review process where the Minister could ultimately impose a collective agreement if "it appears to [the responsible Minister] that the parties are not likely to be able to reach a collective agreement that would be consistent with the Province's goals to eliminate the deficit and protect the delivery of public services."  Although the collective bargaining process would have been allowed to run its course - up to and including arbitration or conciliation - the Minister would have retained the right to reject any agreement resulting from the process.

This Bill was withdrawn from the legislative agenda after a change in leadership of the Liberal Ontario government.
Bill C-525 (Federal, 2013)

Another private member’s initiative that is tailored to fit the current Conservative government’s attack on unions, Bill C-525, proposes that 51% of votes cast in favour of joining a union are no longer enough. Instead, 51% support from all prospective union members would be needed if this bill passes. Ironically, C-525 would let a minority of the membership sign a petition to trigger a decertification vote. 

Furthermore, by forcing a mandatory secret vote on employees who have already signed union cards, Bill C-525 makes the union certification process more difficult and would allow employers to intimidate employees and keep them away from the vote. This two-step process would also put federal labour law at odds with the labour relations rules in a number of Canada’s provinces where a “card check” of a majority of workers is enough to organize a union.

When Parliament was prorogued in September 2013, the Bill had not yet been read a second time in the House of Commons.

Moving forward

The legislative initiatives described above are merely a sampling of the anti-labour animus being felt across the country.
 It also omits political intentions that have been stated but not yet acted upon, leading the labour movement to fear that right-to-work legislation is around the corner.

Suffice it to say that unions have their hands full trying to fend off attacks by governments, often times through costly and lengthy legal battles. This, at a time when they need to be making themselves more relevant than ever in the eyes of their membership, which will not likely be satisfied by defensive actions to prevent further concessions, but will instead require meaningful gains to be made on their behalf. 

As legal practitioners in the field of labour and human rights law in Canada, we will certainly have our share of challenges to overcome as a result of this mounting attack on unions. The question remains whether the courts will engage in the progressive course being proposed to them by the labour movement or whether heightened social activism will be required in the face of judicial conservatism.
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