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APPENDIX '
I INTRODUCTION
A. Relevant Background: Aguinda I and Aguinda II.

In 1992, many indigenous people from the Ecuadorian Amazon filed litigation in New
York City against Texaco Corporation to remedy the contamination from the oil
pollution caused by Texaco. The case was known as Aguinda et. al. v. Texaco (Aguinda
I). Aguinda I was dismissed after many years based on forum non conveniens, The
plaintiffs then sought relief in their own courts with the assistance of Mr. Donziger, who
had been part of the case from the outset. Chevron had acquired Texaco by the time the
Ecuadorian litigation began. The case at issue in this complaint involves Judge Kaplan’s
actions in Chevron Corporation’s efforts to prevent the implementation of the judgment
of the Ecuadorian Courts which had adjudicated a live controversy on a 200,000 page
record developed over years of litigation, including reports on thousands of oil samples
from the Lago Agrio region of the Ecuadorian Amazon. Aguinda v. Chevron/Texaco
(Aguinda II).

B. Chevron Attempts to Attack the Decision in Aguinda II before it Is
Issued.

After years of litigation in Aguinda II, the Ecuadorian judiciary issued a decision and
judgment (against Chevron) in 2011. However, almost a year before the decision was
issued, Chevron began a campaign to try to discredit the pending decision. They started
by instituting 28 U.S.C. §1782 proceedings throughout the United States to seek
information from experts and others who provided support to the Lago Agrio Plaintiffs
to try to preemptively undermine any resulting award. Plans to discredit any negative
judgment had been set out long before that, with a chief plan being to discredit the
lawyers who prosecuted the case. (Exhibit 1, Singer memo 2008).

C. Judge Kaplan Agrees with Chevron’s Challenge of the Aguinda IT
Decision Without Considering the Record in Ecunador or the Fact that the
Ecuadorian Courts Affirmed the Decision

This Appendix expands on the allegations in the Complaint and provides supporting references to the Docket and
Exhibits. Because of the urgency regarding the Criminal Contempt charges, this Appendix is organized so as to address
Judge Kaplan’s misconduct with respect to these charges first. Judge Kaplan’s bias against and (what Complainants
allege is his personal vendetta against Mr. Donziger) is shown in stark relief by the way he has handled the contempt
charges.



In approving of Chevron’s attacks on the judgment and allegation that the judgment was
fraudulently obtained, Judge Kaplan failed to apply rules of comity, never asked to
examine the actual record in the trial and never evaluated whether the evidence in the
record in Ecuador supported the judgment’. The proceedings Judge Kaplan presided
over in New York allowed Chevron to collaterally attack this judgment at the same time
the higher Courts in Ecuador affirmed the Ecuadorian judgment. The Ecuadorian
plaintiffs believe the judgment is amply supported by the evidence. The fact that Judge
Kaplan never considered whether the verdict was supported in the record is part of the
evidence of his improper bias as discussed herein.’

D. A Special Investigation Committee Should Be Established or Transfer

As noted infra, your complainants allege the behavior of Judge Kaplan set forth in the
complaint and supported herein®, violated the Canons of Judicial Ethics, especially the
Canons requiring impartiality expected of a judge. This judicial complaint specifically
addresses these violations through a description of Judge Kaplan’s mistreatment of
human rights and environmental attorney Steven Donziger and the indigenous clients he
represents.

We believe that the actions of Judge Kaplan set forth in the complaint were aimed at
defaming and discrediting human rights lawyers in general, and Steven Donziger in
particular, as well as his indigenous Ecuadorian clients. The message sent to human
rights lawyers by Judge Kaplan’s misconduct is that human rights lawyers who try to sue
or challenge large corporations for their human rights violations will suffer such severe
negative consequences that they should not dare to do so.

Because of Judge Kaplan’s actions, Mr. Donziger has had to file numerous appeals and
writs of mandamus to this Court. Chevron’s and Judge Kaplan’s responses to all appeals
and motions begin with the “mantra” that Mr. Donziger and his clients have been found
by Judge Kaplan to have engaged in many nefarious/illegal activities. This type of
professional defamation, complainants assert, may have prejudiced this Court against
Mr. Donziger and his clients. Complainants believe the allegations in the complaint are
SO severe as to require a special investigation committee. Or, if because of this Circuit’s
prior rulings on appeals in the case, the members of this Circuit do not believe they can

The later assembled Arbitration Tribunal suffered from the same infirmity of never considering the evidence to support
the decision and relying heavily on the decision of Judge Kaplan in the RICO case which this complaint shows suffers
from judicial misconduct.

As will be clear Judge Kaplan’s opinion has as its central tenet that the Lago Agrio plaintiffs ghostwrote the opinion for
Judge Zambrano, a highly contested fact.

Complainants will provide both documentary exhibits and citations to the docket of the District Court or the Second
Circuit.






Impartiality of a judge is the cornerstone of justice and is required of judges throughout
the world. All major human rights declarations and human rights treaties—many of
which have been ratified by the United States—require such impartiality and unbiased
treatment in the administration of justice.® Impartiality and independence of the judiciary
are understood to be essential safeguards for the objectivity and fairness of judicial
proceedings and are fundamental elements in a system governed by the rule of law.

The International Covenant on Civil and Political Rights (ICCPR), which the United
States has ratified, addresses numerous protocols and due process considerations in the
administration of justice, including the impartiality of the judiciary. The United Nations
Human Rights Committee, which interprets the Covenant, has noted that “impartiality
implies that judges must not harbor any preconceptions about the matter put before
them, and that they must not act in ways that promote the interests of one of the
parties.”

The test for impartiality must be based on a judge’s comments as well as his or her
actions. In the instant matter, it is without doubt that Judge Kaplan’s comments,
combined with his actions as presiding judge over this case, have been so harmful to any
notion of fair process and justice that they have drawn the scrutiny of lawyers and jurists
worldwide, including your complainants, as well as the media, and have undermined
public confidence in the integrity and independence of the federal judiciary.'®

The Inter-American Commission on Human Rights has stated:

Art. 14 (1) of the Covenant on Civil and Pelitical Rights; Art. 10 of the Universal Declaration of Human Rights; Art.
8, American Convention on Human Rights; Arts. 7 and 26 of the African Charter on Human Rights and Peoples'
Rights; Art. 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.

9 Human Rights Committee, Communication No. 387/1989 (Karttunen v. Finland), UN Doc. CCPR/C/46/D/387/1989,
para. 7.2.; see also Human Rights Committee, Communication No. 263/1987 (Gonzdles del Rio v. Peru), CCPR/C/46/
D/263/1987, para. 5.2. (noting that the two principles of independence and impartiality of judges form “an absolute
right that may suffer no exception™).

Among the most recent coverage of Judge Kaplan’s adjudication of the case against Mr. Donziger includes: Sharon
Lerner, How the Environmental Lawyer Who Won A Massive Judgment Against Chevron Lost Everything, The
Intercept (Jan. 25, 2020), https://theintercept.com/2020/01/29/chevron-ecuador-lawsuit-steven-donziger/, Michael
Krauss, Referee Ignores Judicial Findings, Recommends That Steven Donziger Be Re-Admitted To Bar, Forbes (Feb.
25, 2020), https://www.forbes.com/sites/michaellrauss/2020/02/25/referee-ignores-judicial-findings-recommends-
that-steven-donziger-be-re-admitted-to-bar/#546ff5ce4466; Christine Macdonald, He Swed Chevron and Won. Now
Hes Under House Arrest., In These Times (Feb. 24, 2020), https://inthesetimes.com/article/22307/held-political-
prisoner-by-chevron-stevendonziger-humanrights-housearrest; James North, How a Human Rights Lawyer Went From
Hero to House Arrest, The Nation (Mar. 31, 2020), https://www.thenation.com/article/activism/steven-donziger-
chevror/; Jonathan Watts, Nobel laureates condemn 'fudicial harassment' of environmental lawyer, The Guardian
(April 18, 2020), https://www.theguardian.com/world/2020/apr/18/nobel-laureates-condemn-judicial-harassment-of-
environmental-lawyer; Sharon Lerner, Judge Rules That Attorney Steven Donziger Must Remain Under House Arrest
Untif September, The Intercept (May 20, 2020), https://theintercept.com/2020/05/20/steven-donziger-house-arrest-
chevron/.
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The impartiality of a tribunal must be evaluated from both a subjective and
objective perspective, to ensure the absence of actual prejudice on the part
of a judge or tribunal as well as sufficient assurances to exclude any
legitimate doubt in this respect. These requirements in turn require that a
judge or tribunal not harbor any actual bias in a particular case, and that the
judge or tribunal not reasonably be perceived as being tainted with any
bias,"

The universality of the principle of an impartial judiciary is reflected in other regional
human rights instruments and in customary international law, which looks to a judge’s
actual or perceived bias, neither of which is permitted.'? The European Court on Human
Rights has applied a similar test when assessing whether the impartiality principle has
been violated under the European Convention on Human Rights,” namely in cases
where judges have failed to recuse themselves from proceedings in which they have
already adjudicated and/or shown bias.'* In fact, the Court found that, “when (a judge
who ruled over criminal proceedings) not only takes up the prosecution case but also, in
addition to his organizational and managerial functions, constitutes the court, it cannot
be said that, from an objective standpoint, there are sufficient guarantees to exclude any
legitimate doubt as to the absence of inappropriate pressure.”’

u Report on Terrorism and Human Rights, Inter-Am. Comm’n. H.R. OEA/Ser.L/V/11.116, § 229 (Oct. 22, 2002); see
also Palamara Iribarne v. Chile, Inter-Am. Ct. H.R. (ser. C) No. 135, at 19 145-47 (Nov. 22, 2005) (“the impartiality
of a court implies that its members have no direct interest in, a pre-established viewpoint on, or a preference for one
of the parties, and that they are not involved in the controversy™).

2 African Charter on Human and People’s Rights, OAU Doc. CAB/LEG/67/3 rev. 5, 21 LL.M. 58 (1982), adopted 27

June 1981, entered into force 21 October 1986), Art. 7(1) (“every individual shall have the right to have his cause

heard” and shall have “the right to be tried within a reasonable time by an impartial court or tribunal®); European

Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14

on 4 November 1950, ETS No. 5, entered into force 3 September 1953, Art. 6(1) (“in the determination of his civil

rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a

reasonable time by an independent and impartial tribunal established by law”).

The European Convention on Human Rights has been interpreted to include two requirements, one subjective and

one objective. The subjective component requires that “no member of the tribunal should hold any personal prejudice

or bias.” Case of Daktaras v. Lithuania, 77 Eur. Ct. HR., § 30 (10 October 2000). The subjective test used by the

Court “consists in seeking to determine the personal conviction of a particular judge in a given case.” Tierce and

Others v. San Marine, Eur. Ct. H.R., Series 2000-1X, § 75 (25 July 2000).

1 Case of Qberschlick v. Austria (1), 204 Eur. Ct. H.R, 13, Series A, 19 15, 16, 22 (23 May 1991); see also Case of

Castillo Algar v. Spain, Eur. Ct. HR. 3124, Reports 1998-VIII (28 October 1998); Case of de Haan v. the

Netherlands, Eur, Ct. H.R. 1379, Reports 1997-IV (26 August 1997).

Id. The Inter-American system has applied a similar rule to arrive at the same conclusion. See Herrera Ulloa v.

Costa Rica, Inter-Am. Ct. H.R. (ser. C) No. 107, 170 (Jul. 2, 2004) (judicial independence has both subjective level

[whether the tribunal is actually partial or not] and the objective level [*“whether, quite apart from the judges’ personal

conduct, there are ascertainable facts which may raise doubts as to their impartiality”}).
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C. Lawyers and Lawyers’ Organizations Throughout the Country and
World Have Been Alarmed By Judge Kaplan’s Treatment of Mr. Donziger
and his Clients.

This complaint is filed by lawyers and bar and related organizations worldwide who
have watched with growing alarm since 2010 the increasing punitive lengths to which
Judge Kaplan has gone, beyond all bounds of reason and judicial ethics, to destroy
attorney Steven Donziger both personally and professionally. In so doing, his rulings
have prevented the 30,000 indigenous clients Mr. Donziger has represented since 1992
from obtaining the remediation of the environment and their lands ordered by the courts
in Ecuador against Chevron Corporation, based on Texaco’s despoiling their
environment and causing unfathomable suffering. Judge Kaplan’s actions have resulted
in Mr. Donziger facing charges of criminal contempt, despite the basis for those
contempt citations being on appeal. Mr. Donziger has been under house arrest for more
than a year.

III. JUDGE KAPLAN VIOLATED HIS ETHICAL OBLIGATION TO BE
IMPARTIAL

A. Judge Kaplan Acted As De Facto Counsel for Chevron

The Complainants allege the statements and actions of Judge Kaplan over the last
ten years are not impartial, and indeed they show him to have taken on the role of
de facto counsel for Chevron rather than a judge adjudicating a live controversy
before him. These actions have violated his duty under the canons of judicial
conduct to do impartial justice.

A review of the record shows that throughout this litigation, Judge Kaplan’s rulings have
been in “lock step” with Chevron’s requests and interests. On at least one occasion he
appeared to suggest litigation strategy to them. Such suggestion unequivocally signaled
his intention to rule in Chevron’s favor on that suggestion regardless of the evidence.

Judge Kaplan has made rulings regarding the legitimacy of the Ecuadorian judgment—
which was adjudicated over years of contested litigation and in which he played no
role, without citing any of the evidence in the record created in Ecuador which supports
the judgment. Judge Kaplan accepted Chevron’s characterizations of highly contested
evidence. Judge Kaplan accepted all of Chevron’s allegations against the Lago Agrio
Plaintiffs and Mr. Donziger, despite their denials of wrongdoing, while at the same time
ignoring the evidence of Chevron’s malfeasance which should have undermined the
credibility of Chevron’s witnesses against the Lago Agrio Plaintiffs and Mr. Donziger.






When Chevron filed the RICO case they did so with the certainty that even prior to
filing or developing any legal arguments, Judge Kaplan would provide Chevron a
favorable outcome. Since his ruling in Chevron’s favor on the RICO case, Judge Kaplan
has engaged in unprecedented behavior for a federal judge to assist Chevron in their
well-funded fight to not pay Mr. Donziger’s indigenous clients and to prevent Mr.
Donziger himself as counsel from assisting with the enforcement of the judgment
outside of the United States.'

As of the date of this complaint supported in this Appendix, Mr. Donziger has been
under house arrest for over a year awaiting trial on criminal contempt charges for which
he has been told he will receive a sentence of no more than six months in jail in an
attempt to deprive him of a jury trial. Due to the clear violations of Judicial ethics
with respect to the criminal contempt proceedings, we begin by addressing this
aspect of Judge Kaplan’s misconduct first.

IV. THE GENESIS OF THE CRIMINAL CONTEMPT CHARGES AGAINST
MR. DONZIGER: LEVYING COSTS OF SPECIAL MASTERS ON MR.
DONZIGER

A. After Judge Kaplan Appointed Former Colleagues as Special Masters
Despite Mr. Donziger and his Clients Objections, Judge Kaplan Imposed
Significant Costs of the Special Masters On Mr. Donziger After the RICO
Verdict and Entered A Default Judgment When He Could Not Pay

On October 10, 2010, after denying Mr. Donziger’s motion to quash Chevron’s broad
ranging subpoenas for his files," during the 28 U.S.C. §1782 proceedings, Judge Kaplan
appointed a former colleague, Max Gitter, an attorney with the firm Cleary Gottlieb®, to
act as Special Master to, infer alia, conduct the deposition of Donziger. (Dkt. No. 86,

17

As a result of the decision of the Second Circuit affirming the RICO judgment, Judge Kaplan( it is believed)
referred Mr. Donziger to the New York bar. The bar immediately suspended his his law license without a hearing.
He received that hearing years later. The referee, John Horan, issued a decision on February 24, 2020
recommending Mr. Donziger’s license be reinstated. (Exhibit 3, Horan decision). Unfortunately Mr. Horan’s
decision was ignored by the First Department which disbarred Mr. Donziger relying on collateral estoppel.

As noted above. before the Ecuadorian Court issued its ruling, Chevron, worried that the record supported a verdict
against it, embarked on a plan to try to discredit it before it issued. Their strategy was to engage in fishing
expeditions through subpoenas for evidence throughout the country. In New York Chevron subpoenaed “outtakes”
from the documentary about the case known as “Crude”. (see infra).

1 Cleary Gottlieb acted as counsel for Chevron at least in 2005. (Exhibit 4)

18
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10-mc-00002).>* Mr. Gitter’s role as Special Master was later expanded, as discussed
below. (Dkt. No. 161, 10-mc-00002).

In the subsequent RICO case, during discovery and over the objections of Donziger and
his clients, Judge Kaplan appointed two Special Masters (one of whom was again Mr.
Gitter), to expedite the discovery process and to preside over depositions including Mr.
Donziger’s deposition which lasted 18 days. Despite objections from Mr. Donziger and
his clients, Judge Kaplan’s appointment order required the RICO defendants to pay 50%
of the fees for the Special Master. (Dkt. No. 942, 11-cv-0691).  Mr. Donziger
communicated to the Court that neither he nor his clients believed that any Special
Masters were necessary and that they did not have the funds to pay for them. On June
13, 2013, Judge Kaplan ruled that Chevron would pay the full costs for the Special
Masters in the interim, subject to an allocation to be determined at a later date.”
(Dkt. No. 1253, 11-¢v-0691). The proposed later date ended up being February 28,
2018, when Judge Kaplan imposed costs on Mr. Donziger of $813,602.00. $741,526.47
of these costs represented the allocated costs for the special masters which Chevron
had already paid. (Dkt. No. 1959, 11-cv-0691). Mr. Donziger appealed the order
imposing the costs.

Despite having appealed the order imposing these costs, Chevron with Judge Kaplan’s
full support, defaulted Mr. Donziger and his clients, and again gave Chevron another
carte blanche to engage in oppressive discovery under the guise of collecting the default
judgment. In reality Chevron was seeking information beyond Mr. Donziger’s personal
finances. People associated with Mr. Donziger were also deposed and harassed for
information. The docket in this case shows increasingly burdensome requests for more
and more invasive discovery, quite out of proportion to the contested claim for payment.
Chevron sought to find out whether and how Mr. Donziger was trying to raise money to
support efforts to enforce the judgment against Chevron outside of the United States.
Chevron in addition to seeking all sources of funds raised by Mr. Donziger also sought
all communications Mr. Donziger was having with his clients and/or co-counsel. None
of these requests for discovery were denied by Judge Kaplan. With virtually every
further request for discovery Chevron requested Mr. Donziger be held in contempt of
court if he objected to or failed to provide the discovery.

2 The issues surrounding the appointment of his colleague will be a subject of a specific aspect of this complaint

regarding making appointments and the power he was given to rule on objections including objections regarding
attorney-client privilege. In his order, Judge Kaplan divided the costs between the parties without consideration of
a capacity to pay and presuming a solo practitioner representing indigenous plaintiffs has the same capacity as a
multi-billion dollar oil enterprise with over 150 lawyers representing them.

The fact that Judge Kaplan claimed that the allocation of costs would be done later is a “tell” that he had already
decided the RICO case before any testimony was taker.

21
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Judge Kaplan’s orders placed Mr. Donziger in an untenable position as counsel. If he
complied with the discovery requests seeking privileged and confidential information
that Chevron could not obtain in normal discovery, he would violate attorney-client
privilege and he would share information that could permanently damage his clients and
their efforts at enforcing their judgment. However, if he objected to the ordered
discovery, Judge Kaplan would label him—and did— as obstructionist and in violation
of the court’s orders.

If Mr. Donziger decided to appeal the orders, he would still be—and is—nonetheless
subject to contempt while the appeals are pending as he was not able to obtain stays of
the orders from Judge Kaplan resulting in little hope that he would be granted a stay by
this Court, especially in light of Judge Kaplan’s continual claim that Mr. Donziger had
been found, (by him) to have engaged in nefarious actions which the Circuit Court did

not overturn as “clearly erroneous”.”

B. Despite His Later Turnabout, Judge Kaplan Had Stated In His Stay
Order On the RICO Injunction that Mr. Donziger Was Allowed to Continue
To Work On the Case and Raise Funds. Then He Changed His Position In
Order to Hold Mr. Donziger in Contempt

After Judge Kaplan issued his judgment in the RICO case, which prevented M.
Donziger and his clients from enforcing the Ecuadorian judgment anywhere in the
United States, and which prevented Mr. Donziger from benefiting from the judgment,
Mr. Donziger on behalf of his clients filed a motion to stay the judgment. (Dkt. No.
1888, 11-cv-0691). Principle among the arguments was that Judge Kaplan’s judgment
would cause irreparable harm to Mr. Donziger, depriving him of a means to earn a
livelihood and the means to effectively prosecute judgment collection actions in other
jurisdictions. (Dkt. No. 1888, pp. 16, 18). Mr. Donziger’s indigenous clients argued that
absent a stay, they would not have sufficient funds to finance an appeal or engage in any
other legal activities to enforce the lawful judgment ordered by the Ecuadorian tribunals.
(Dkt. 1888, p. 18).%

Even though Judge Kaplan denied the stay he did make explicit statements of
significance to the instant contempt charges as follows:

%2 Judge Kaplan and others claim that Mr. Donziger and the other defendants never challenged Judge Kaplan’s findings
of fact. However in his Brief to the Second Circuit most of the first 70 pages contest the factual findings. The legal
argurnents focused on questions of law regarding the proper application of RICO in this context among others,

#  The appellate courts of three separate nations (the United States - in fact this Court - Ecuador and Canada) have found
that it is lawful to enforce the Ecuadorian judgment, just not in the United States.
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“Thus, at least as long as no collections are made in respect of the Lago Agrio
Judgment and funneled to Donziger as retainer payments, the NY Judgment
would not prevent Donziger from being paid, just as he has been paid at least
$958,000 and likely considerably more over the past nine or ten years.” (Dkt. No.
1901, pp. 7-8) (emphasis added).

“The practical effect of [the judgment]... is not to prevent him from working on
the case nor to prevent him from being paid his monthly retainer for his labors.
It is to prevent him from benefiting personally, at Chevron’s expense, from
property traceable to that fraudulent judgment.” (Dkt. No. 1901, pp. 10-11)
(emphasis added).

“This case always has been financed on the movants’ side by outside investors,
not the individual defendants. There has been no showing that the money to pay
for the appeal is not on hand already or, in any case, could not be raised just as
millions have been raised before.” (Dkt. No. 1901, p. 14) (emphasis added).

Mr. Donziger’s clients “are virtually unconstrained by the [RICO] Judgment in
their ability to attempt to fund their litigation efforts against Chevron by
continuing to sell shares in anything that may be recovered for whatever investors
are willing to pay,” (Dkt. No. 1901, p. 20) and “Nothing in the [RICO
Injunction] prevents Donziger from continuing to work on the Lago Agrio
case. Period.” Dkt. No. 1901, p. 6-7). (See Exhibit 5).

Judge Kaplan’s statements clearly allowed Mr. Donziger and his clients to seek funds for

him to live and to finance the appeal and the case.

* However, five years later Judge

Kaplan held Mr. Donziger in civil contempt of court for not complying with discovery
requests for information from his computer, phone or other electronic devices seeking
information about the very things expressly permitted by Judge Kaplan’s statements as
part of the stay order, namely, for trying to raise “money in exchange for shares of his
ostensible client’s interest in [the judgment] and [then presumably using] a substantial

24

Complainants suggest that Judge Kaplan’s reference to the amount of money Mr. Donziger had allegedly obtained for
his work on this case over twenty four years smacks of personal jealousy and another basis of his bias. This
reference to an amount of money a Plaintiff’s lawyer might make stands in stark contrast to the approximately $2
billion Chevron has spent on its lawyers in defending itself in the litigation in Ecuador and in pursuing harassing
litigation against Mr. Donziger and without any comment from Judge Kaplan. Chevron’s targeting of Mr. Donziger
was revealed in documents produced in the litigation in Ecuador which quoted Chevron as stating that the indigenous
plaintiffs would suffer “a lifetime of appellate collateral litigation,” if they pursued enforcement of the judgment until
“they give up.” Chevron also stated that their “long-term strategy is to demonize Donziger,” including writing entries
in Wikipedia on Mr. Donziger. Judge Kaplan refused to consider any of these documents. (Exhibit é: emails dated
March 26, 2009 and Chevron press release dated October 8, 2007)
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share of the money thus raised for his personal benefit.” (Dkt. No. 2209, p. 42). Judge
Kaplan tried to justify this bait-and-switch approach by arguing that his decision
denying the stay order did not technically modify the judgment, thus Mr. Donziger
should not have relied upon Judge Kaplan’s statements on the record in the stay order.
(Dkt. No. 2209, pp. 43-44).

Judge Kaplan’s later disavowal of his statements on the record had the tangible result of
increasing the amount of the judgment against Mr, Donziger by another $666,000.00 to
account for money Mr. Donziger successfully raised to assist in enforcing the
Ecuadorian judgment and for his own support.

For doing exactly what Judge Kaplan said he was permitted to do, Judge Kaplan
punished Mr. Donziger by holding him in civil contempt for refusing the order to turn
over his computer and other devices that contained privileged and confidential
information to be searched by Chevron’s designated forensic expert. Mr. Donziger
objected to the impropriety of Judge Kaplan’s orders and appealed them as based on an
effort to stop him from trying to help his clients enforce the judgment outside the United
States and to protect his attorney-client privilege, work product and on constitutional
grounds based on freedom of association. The appeal of that order is still pending.” In
the interim Judge Kaplan ordered an initial $2,000 fine to double each day that Mr.
Donziger refused to comply with that order. Within ten days alone, the fine was well
over one million dollars. Within two months, the total would have neared one billion
dollars! Research shows that at the largest fine imposed for civil contempt has not
exceeded $50,000, and that was imposed against a bank, not a human rights lawyer. The
magnitude of this fine and the punitive nature in which it was imposed on a litigant is
another example of the violations of the judicial canons and lack of impartiality.

C. Judge Kaplan Moves To Hold Mr. Donziger in Criminal Contempt

After Mr. Donziger appealed the orders which were the basis of the civil contempt,
Judge Kaplan asked the U.S. Attorney for the Southern District of New York to
prosecute Mr. Donziger on criminal contempt charges, grounded in the same facts that
were on appeal to this court. The U.S. Attorney’s office declined to take up Judge
Kaplan on his “suggestion.” (Dkt. No. 2277). Upon the refusal of the U.S. Attorney’s
office, Judge Kaplan then took it upon himself to begin the prosecution, acting as though
he were counsel for Chevron.

= It is scheduled for oral argument on September 15, 2020, six days after the date currently set for the trial on the
criminal contempt case,
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D. After The U.S. Attorney Declined to Prosecute Judge Kaplan Appoints A
Private Firm Which Represented Chevron and the Oil and Gas Industry to
Prosecute Mr. Donziger.

When the U.S. Attorney declined to prosecute, Judge Kaplan then appointed a private
firm to act in the role of public prosecutor. By doing so, he replaced the public function
of a prosecutor who acts on behalf the public, to a hand picked private firm. If Judge
Kaplan was indeed concerned at any point about the appearance of impropriety or a
compromised process for Mr. Donziger, then he could have, and should have, asked the
Chief Judge of the District to appoint an outside prosecutor under F. R. Crim. P. 42 and
recused himself from further action on the case. Instead, Judge Kaplan appointed Rita
M. Glavin, Brian Maloney, and Sareen Armani, attorneys with the firm of Seward &
Kissell, LLP, to prosecute the criminal contempt charges that he insisted be brought
against Mr. Donziger for the same charges at issue in the civil contempt matter which is
on appeal. (Dkt. No. 2277).  As time has gone on Mr. Donziger has discovered more
and more information about Seward & Kissel LLP’s representation of Chevron and the
oil and gas industries. The matter of the improper appointment of this law firm is the
subject of a mandamus petition currently pending in this Court. (Exhibit 7, Mandamus
Petition)

Section 3B(3) of the Code of Conduct for Judges provides that, “A judge should
exercise the power of appointment fairly and only on the basis of merit, avoiding
unnecessary appointments, nepotism, and favoritism. Judge Kaplan appointing the
Seward & Kissell violates this canon. In essence, Judge Kaplan appointed Chevron’s
counsel to criminally prosecute a lawyer and litigant who had obtained a judgment
against Chevron. (See infra)

E. Judge Kaplan Handpicks A Colleague To Preside Over the Criminal
Contempt Proceeding Despite Rules Which Require A Random Selection

Even though Judge Kaplan ultimately recused himself from presiding over the criminal
contempt charges after deciding who prosecutors would be, he did not allow for random
assignment of the case to another judge in the court, as required by Rule 16 of the
S.D.N.Y. Rules for the Division of Business Among District Judges. Again, instead of
following established protocols for judges, Judge Kaplan attempted to control every
aspect of Mr. Donziger’s prosecution. Judge Kaplan hand-picked Judge Loretta Preska
to preside over the criminal prosecution. The selection alone and manner in which
Judge Preska was chosen continues to perpetuate far more than the appearance of
impropriety. (See also references to this in Exhibit 7, Mandamus Petition)
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F. Mr. Donziger Has Been Under House Arrest Since August 6, 2019

On August 6, 2019 Judge Preska ordered Mr. Donziger to be under house arrest based on
an alleged policy of holding pre-trial detainees under house arrest, and an unfounded
claim he 1s a flight risk, even though he has surrendered his passports, lives with his
family in New York, and travel worldwide has been on lockdown due to COVID-19.
Judge Preska has insisted that Mr. Donziger’s charges will not carry any more than a
maximum six months’ sentence in order to deprive him of a jury trial. By the time he
comes to trial, he will have been under house arrest for more than double the time of his
possible incarceration. '

Judge Kaplan’s actions and the fervor with which he has pursued criminal contempt
charges against Mr. Donziger would cause any objective observer to question his
impartiality, and they have. Nevertheless, Judge Kaplan continues to rule on matters in
the civil case involving Mr. Donziger, including those that impact his criminal case.

At this point, there is no semblance of impartiality left in the litigation against Mr.
Donziger, nor reason for any litigant to trust the judicial process in this case. There is
certainly no reason for any litigant now or in the future to believe they will receive
impartial justice before Judge Kaplan if they seek to hold corporations accountable for
committing human rights violations.

V. THE ACTIONS OF JUDGE KAPLAN WITH REGARD TO THE
CONTEMPT RULING FOLLOWED HIS BIASED ACTIONS FROM THE
BEGINNING OF THIS CASE SHOWING COMPLETE PARTIALITY TO
CHEVRON IN VIOLATION OF THE CANONS OF JUDICIAL CONDUCT

A. Judge Kaplan Gives Chevron Carte Blanche to Attack the Ecuadorian
Courts through §1782 Proceedings Beginning With Ordering 600 Hours of
QOuttakes From the Movie “Crude” to be Turned Over to Chevron.

The record in this case shows that Judge Kaplan was predisposed to Chevron’s claim to
preemptively discredit a potential judgment against them through discrediting the
lawyers for the Lago Agrio Plaintiffs. He did this from his first ruling enforcing a wide
ranging subpoena on documentary filmmaker Joseph Berlinger as part of a §1782
fishing expedition.

In April of 2010, almost a year before the judgment in Ecuador issued, and well before

the filing of the Chevron RICO lawsuit, (see supra) Judge Kaplan was asked to rule on
whether to quash a comprehensive subpoena issued by Chevron to the documentary
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filmmaker Joseph Berlinger, for among other things, 600 hours of “outtakes from the
documentary film which he made entitled “Crude”. “Crude” depicted the oil pollution
in the Ecuadorian Amazon and highlighted the efforts of the Lago Agrio Plaintiffs to
obtain justice. These subpoenas presented Judge Kaplan with a narrow, rather mundane
question: whether or not to allow some amount of discovery, to assist a foreign case. It
- was not a chance to comment on the Ecuadorian proceeding.

B. Judge Kaplan Was the Only Judge to Involve Himself In the Underlying
Case in Ecuador in Violation of the Rules of Comity

Chevron had filed similar §1782 proceedings before other federal courts throughout the
country. These courts, presented with Chevron’s §1782 subpoenas, were appropriately
impartial and circumspect in avoiding comments or rulings on the merits. See, e.g.,
Chevron Corp. v. Stratus Consulting, Inc., No. 1:10-cv-00047, 2010 WL 3923092, at
*11 (D. Colo. Oct. 1, 2010) (“[TThe Court intends to avoid any analysis of the merits of
the underlying litigation . . . . that are committed to the jurisdiction of the Ecuadorian
trial court.” (emphasis added)); Chevron Corp. v. Mark Quarles, No. 3:10-cv-00686,
Dkt.. 108 at 2-3 (M.D. Tenn. Sept. 21, 2010) (“[T]his proceeding, initiated pursuant to
28 U.S.C. § 1782, is not an opportunity to put on a full trial . .. . Chevron had an
opportunity to litigate this matter in the United States and strongly opposed jurisdiction
in favor of litigating in the Ecuadorian courts. While fraud on any court is a serious
accusation that must be investigated, it is not within the power of this court to do so, any
more than a court in Ecuador should be used to investigate fraud on this court.”
(emphasis added).)

C. There was No Legal Basis For Judge Kaplan To Have Granted the Broad
Discovery to Chevron Regarding the Outtakes of “Crude,” Yet Judge Kaplan
Ordered Complete Quttakes Be Produced Based On A Stated Bias Against
The Ecuadorian Judiciary and The Elected President

Judge Kaplan, however, having no record of the case in Ecuador in front of him, or
having any record from which he could form an opinion as to-whether there were any
ways in which the prosecution of the case in Ecuador violated any Ecuadorian law or
practice, decided based on very thin reeds that there could be some taint on the
upcoming judgment. He then set out to assist Chevron to discredit any potential verdict
against them should it occur.

Judge Kaplan referred to only three “out of context” items from the public movie

“Crude” which Chevron brought forward that he thought “concerning,” which he used
as his bases for denying Mr. Berlinger’s motion to quash. These were: (1) footage of the
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Lago Agrio plaintiff’s counsel in an allegedly neutral focus group with a person who
worked with the expert on the assessment of damages, in which Chevron alleged
Plaintiff’s counsel had interaction with a supposedly neutral expert; (2) a depiction,
without context, of Plaintiffs’ counsel trying to prevent the judicial inspection of a
laboratory used by the plaintiffs to test, and a claim that counsel said “this is not
something you would do in the United States but this is how the game is played, it’s
dirty”; and (3) a scene where the representatives of the plaintiffs visited the office of
President Correa and stating “We’ve achieved something important in this case. Now we
are friends with the President.” In re Chevron Corp., 709 F. Supp. 2d 283 (S.D.N.Y.
2010).

Three out of context snippets from a movie about a case which had gone on for 18 years,
with seven in the Ecuadorian Courts, is hardly a record upon which to speculate or
suspect that a judgment that was yet to issue was procured through nefarious means.
Such a record should not have been sufficient to grant Chevron unlimited access to parts
of the documentary that had been left on the cutting room floor.

Indeed, during oral argument on Mr. Berlinger’s motion to quash the subpoena, counsel
for the Lago Agrio plaintiffs put the case in its proper wider context when he stated this
is a “hotly contested case” with over 200,000 pages of evidence, 63,000 samples and
over 100 judicial inspections,” (Exhibit 8, April 30, 2010 Transcript p 33)*® making the
point that this Court should respect comity and the process in Ecuador. However when
counsel] stated the Lago Agrio plaintiffs had asked the Court in Ecuador if it believed
§1782 material would assist it in its deliberations, and asked Judge Kaplan to wait to see
what the Ecuadorian Court ruled, Judge Kaplan scoffed at the idea, expressing a
jaundiced view of the Ecuadorian courts by saying “If this was the High Court in
London, you can be sure I would wait”. (Exhibit 8, April 30, 2010 Transcript p.36)
This predisposition to prejudge a decision from a Court from a developing country
shows he would distrust the opinion from Ecuador if it required Chevron to pay
regardless of its content or evidence to support it.

Judge Kaplan’s hostile predisposition to sua sponte prejudge a decision from another
country on a case not before him, with no access to a record and accepting as fact the

* Counsel also gave context to each/ of the cited bases for the subpoena. The meeting with Beristain, who later became

an expert, was part of a meeting set up by an NGO called Accion Ecologica which was investigating the effects of
poilution in the Amazon. Counsel happened to be present. As to the meeting with the president, counsel stated
Chevron (and its predecessor Texaco) had been meeting with Ecuadorian government officials for many years
including presidents, but when they did it, it was “lobbying”, but when Plaintiffs did it, it was called collusion and
fraud. (Exhibit 8 April 30, 2010 Transcript pp 38-41) As to the incident to biock a judicial inspection, the Court was
provided a sworn affidavit that Chevron had gone to Quito to get an ex parte order from a judge which was not the
procedure for doing this and the plaintiffs sought to counter Chevron’s interference. (Exhibit 8, April 30, 2010
Transcript p 42)
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characterizations of evidence of only one party shows Judge Kaplan’s bias from the
beginning of these proceedings — a bias that would taint the remaining proceedings.
Clearly Chevron was hoping to find something, anything that could be used to try to
escape liability for Texaco’s actions.

Even more concerning is that Judge Kaplan stated in open court, that he saw this case in
a “broader” political context where he criticized the political process and decisions of
the Ecuadorian people in having democratically elected Rafael Correa as President at
that time, noting in his opinion that a socialist government “is not as well disposed to
private oil interests as its predecessor.” In re Chevron Corp., 709 F. Supp. 2d 283, 299,
Judge Kaplan’s commentary on the outcome of a foreign electoral process (which was
not an issue before him), the political ideology of an elected leader of a sovereign
nation, and whether or not such ideology would economically benefit a litigant before
him shocks the conscience and is offensive to any notions of justice that courts in this
circuit, and indeed this country, stand for. The fact that Judge Kaplan—while on the
bench—not only commented on the political orientation of a foreign elected leader, but
presumed its Courts would follow the President, seriously compromised the integrity of
the bench itself.

Judge Kaplan issued an opinion denying Mr. Berlinger’s motion to quash Chevron’s
subpoena to Mr. Berlinger, giving credence to Chevron’s speculation about the
Ecuadorian court’s purported collusion with plaintiffs. Claiming “sunlight was the best
disinfectant” In re Chevron Corp., supra at 299. Judge Kaplan gave Chevron access to
600 hours of “outtakes” from a movie, which are by their very nature snippets taken out
of context.”

Because Judge Kaplan had no evidence before him on which he could claim he
developed opinions, Judge Kaplan’s bias cannot be said to be based on information in
the record that he obtained during the proceeding on the motion to quash. In this way he
cannot claim his bias was based on what he learned in the context of the case as allowed
by Liteky v United States, 510 U.S. 540 (1994), Judge Kaplan showed his fixed
predisposition if favor of Chevron by questioning the legitimacy of the Ecuadorian
judiciary.

Even if Chevron had a legitimate basis for concerns about the validity of an Ecuadorian
judgment, this issue was not before Judge Kaplan, nor was he presented with a forum
non conveniens motion, nor was this case filed in his court and assigned to him. If
Chevron believed they were not going to receive a favorable judgment in the Ecuadorian
trial court, they had appellate procedures there to take advantage of, which in fact they
did.
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Mr. Berlinger ultimately appealed Judge Kaplan’s denial of the motion to quash, and
while this court issued an order on July 15, 2010, to limit the outtakes to specific
subjects, Chevron was not satisfied and not only sought additional information, but also
served Mr. Donziger with a subpoena for all of his privileged documents on the case.

D. Judge Kaplan Grants Chevron Access to Mr. Donziger’s Full File
Regardless of Attorney Client Privilege

In addressing Mr. Berlinger’s motion to quash, Judge Kaplan made it known that he
strongly disapproved of the Lago Agrio Plaintiffs’ public awareness campaign, which
the movie “Crude” was part of, and which Mr. Donziger was involved in as part of his
role as lead U.S.-based counsel. Judge Kaplan selected quotes that he disliked from the
outtakes, and amplified them. For example Judge Kaplan referred to an outtake where
Mr. Donziger stated this case was not a legal case, but rather a political battle. Rather
than understand the political context in which cases such as the Lago Agrio one exist,
Judge Kaplan interpreted the reference to “political battle” to mean that Mr. Donziger
and the plaintiffs’ legal claim was not meritorious. His conclusion was rather Mr.
Donziger and the plaintiffs were engaging in a “pressure campaign” to obtain a
settlement. *’

Judge Kaplan’s comment about Mr. Donziger’s assessment of the political context of the
case, and his passion to help his clients achieve justice, was said with such disdain that
his hostility to Mr. Donziger in the courtroom was palpable. If Judge Kaplan believed he
could no longer be an impartial judge in these proceedings—as was obvious to everyone
in the courtroom—then he should have immediately recused himself and requested
reassignment of the case to another judge.

However, Judge Kaplan did not recuse himself. After viewing one of the outtakes from
“Crude” where there was a discussion about possible a “global settlement” which might
include dismissal of the pending criminal cases against the individuals who had
allegedly made allegedly fraudulent remediation agreements with Texaco, Judge Kaplan

Another aspect of Judge Kaplan’s bias appeared in his refiisal to consider the way in which Chevron had engaged in
politically corrupt actions to pressure a judge they did not like to recuse himself and claiming that independent
laboratories were actually run by Chevron. See Exhibit 2 the amicus brief of Amazon Watch and Rainforest Action
Network written by Earthrights International in support of the writ of certiorari in which Chevron’s misconduct in the
Ecuador proceeding is chronicled with citations to the record. This brief also contains reference to the evidence
submitted by Ecuador to the subsequent arbitration panel in the case filed against them by Chevron. This evidence
shows that Judge Kaplan relied on perjured testimony in his RICO decision. The fact that after Judge Kaplan was
informed of the perjured testimony and the other exculpatory evidence from the arbitration proceeding and had gone
on to be more punitive towards Mr. Donziger only reinforces Complainant’s claim of improper bias. (see infia)
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at a hearing in Chevron’s presence raised the possibility of Chevron bringing a RICO
action.

Judge Kaplan said:

The object of the whole game, according to Donziger, is to make this so
uncomfortable and so unpleasant for Chevron that they’ll write a check
and be done with it. . . . So the name of the game is, arguably, to put a lot
of pressure on the courts to feed them a record in part false for the purpose
of getting a big judgment or threatening a big judgment, which
conceivably might be enforceable in the U.S. or in Britain or some other
such place, in order to persuade Chevron to come up with some money.
Now, do the phrases Hobbs Act, extortion, RICO, have any bearing
here? (Exhibit 9 September 23, 2010, Trans. at 24) (emphasis added).

The tmplication from these comments are that Judge Kaplan viewed the efforts of the
plaintiffs to try to increase public awareness of their case and attempts to hold Chevron
accountable for Texaco’s poisoning their land, food and water sources as improper
“pressure.”

Judge Kaplan, however, had no such concerns about Chevron’s attempt to defame, target
and harass Mr. Donziger, or his clients. In fact, as was revealed during discovery,
Chevron’s strategy as commented to media outlets was “to fight this until hell freezes
over . . . and then we’ll fight it out on the ice.” According to an internal Chevron memo,
that included a media strategy that would:

“relentlessly use blogosphere;

o develop relationships with news reporters/editors, supportive business groups,
trade associations, think tanks, elected and regulatory officials;

e  Write Wikipedia entries for Amazon Watch, Donziger; and

¢ [Make] Ecuador the next major threat to America . . . the next Cuban missile crisis

in the making.” See Exhibit 1, Singer memo October 2008.

The right of anyone, including the Lago Agrio plaintiffs, to seek to publicize their plight
and enlist public support for their cause is an important way that marginalized groups
have historically advanced important civil and human rights demands. There would be
no progress in protecting human rights if affected peoples whose rights have been
violated did not denounce such abuses when they occur, and that includes the long and
rich tradition of human rights defenders and lawyers that stand up for their clients’ rights
to be compensated for public and/or private wrongs.
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Neither litigants nor lawyers are required to leave their right to speak at the courthouse
door. Social change to protect human rights is indeed both a political and legal process,
yet Judge Kaplan claimed that the indigenous plaintiffs—through their counsel, Mr.
Donziger—saw their case as a political battle only, and he openly let it be known that he
did not approve of the political orientation and positions of the elected leadership in
Ecuador nor of Mr. Donziger, a litigant before him.

Thus, prior to Chevron filing the RICO case against Mr. Donziger, Chevron commenced
serving massive and overbroad discovery requests on Mr. Donziger, asking for
essentially every document, record or email he had ever sent or received during the
course of the Ecuador litigation. Whatever documents Chevron was unable to receive
by normal discovery processes in nearly two decades of litigation in Ecuador, Judge
Kaplan gave them.

Chevron claimed in the §1782 proceeding they were entitled to the entire universe of
Mr. Donziger’s file. This included thousands upon thousands of documents in the action
including all privileged communications. Chevron claimed they were entitled to these
documents based on the “crime-fraud” exception to attorney-client privilege. Judge
Kaplan, while never explicitly finding a crime fraud exception, found a way for Chevron
to obtain these documents. He continually claimed that Mr. Donziger’s role as lead U.S.
based attorney was not that of an attorney but as a public relations specialist, even
though his file was filled with documents discussing legal strategy. Mr. Donziger filed a
wholesale objection to the document request in light of his position as adversary counsel
in ongoing litigation. Judge Kaplan in ruling against Mr. Donziger’s objections required
him to produce his entire file “forthwith”. Given the expansive scope of documents
requested by Chevron, Mr. Donziger requested adequate time to do his due diligence as
counsel and review the tens, if not hundreds, of thousands of documents at issue in order
to construct a privilege log. In response, Judge Kaplan stated, “Don’t tell me about how
long Mr. Donziger needs. I know the game here.” (Ex. 9 September 23, 2010
Transcript, p. 35) (emphasis added).”

Mr. Donziger both filed a motion for reconsideration of this order as well as an
emergency appeal. He was granted a stay by the Second Circuit. In the meantime he

8 Despite the fact that this case had been strung out by Chevron for 18 years by then, Judge Kaplan later made clear

that he believed the “game” by Mr. Donziger was to stall the proceedings. (#[I]t’s a giant game here, It’s a giant
game. The name of the game is to string it out,” Ex. 9, p.26 (emphasis added)). He used the excuse that two of the
petitioners in the New York case were potential defendants in criminal cases against them for improper actions in
conjunction with a settlement with Texaco previously and that they were facing imminent actions against them.
However Judge Kaplan never restricted the document requests to any documents which might implicate these
criminal charges if any. Instead Judge Kaplan decided to give Chevron the entire file of an adversary counsel.
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scrambled to review hundreds of thousands of English and Spanish documents and
prepare a privilege log running into the tens of thousands of entries while the Second
Circuit stay was in effect. He provided this log to Chevron within hours of the stay
expiring. Despite this effort, on November 22, 2010, Judge Kaplan abruptly ruled that
the failure to file the log earlier resulted in the extreme sanction of waiver of all claims
of privilege over the entirety of Mr. Donzigers 17-year legal file in the case. (Exhibit 10,
November 22, 2010 Transcript p. 13). Chevron would go on to take possession of Mr.
Donziger’s hard drive and use privileged communications and opinion work product
(mental impressions and strategic discussions) against him throughout the years of
litigation that followed.

While the undersigned will not expand upon the profound concerns of forcing attorneys
to turn over to their adversaries privileged communications it should nonetheless be of
extreme concern to this court and the profession that Mr. Donziger was ordered to do so.
Attorney-client privilege is one of the oldest forms of privilege in this nation, and must
be treated as sacred. Disregarding and disrespecting it with such wanton ease to satisfy
the interests of an opposing litigant is alarming.

VL. JUDGE KAPLAN VIOLATED CANON 3B(3) IN HIS APPOINTMENTS OF
SPECIAL MASTERS

As noted above, Section 3B(3) of the Code of Conduct for Judges provides that, “A
judge should exercise the power of appointment fairly and only on the basis of merit,
avoiding unnecessary appointments, nepotism, and favoritism. A judge should not
approve compensation of appointees beyond the fair value of services rendered.”
(Emphasis added). The commentary to this section makes clear that special discovery
masters fall within its scope.

Judge Kaplan, in appointing Max Gitter on October 20, 2010, to be special discovery
master early in the case, violated this canon. Mr. Gitter had been a law partner of Judge
Kaplan, and at the time of his appointment, Mr. Gitter’s firm was the designated
underwriters’ counsel for Chevron Corporation. (See Exhibit 4). In fact, Mr. Gitter made
no secret of his identification with Chevron. On the first day of Mr. Donziger’s
deposition, in a telling slip of the tongue, Mr. Gitter referred to Chevron as “we.”
(Exhibit 11, Donziger Dep. I [11/26/2010] 221:12-24) (“The picture was false, as we
know, because we got an order from the magistrate judge on a motion for clarification
referring to the misleading press release that led to this poster being put on the web.”

(emphasis added)).” '

® This may not have been a slip of the tongue at all, as the Special Master continued to refer to himself and Chevron as

“we” or “us” throughout the depositions: E.g. Ex. 11(a), Donziger Dep. I (11/29/2010) 284:8-25; Donziger Dep. 11l
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In effect, Judge Kaplan chose to appoint Chevron’s own lawyers to oversee discovery
disputes of their client, doing away with any notion of fair and transparent process that
may have remained and that any litigant should expect of the federal courts. Mr. Gitter
did not merely resolve discovery disputes; rather he rapidly became what his firm
already was: Chevron’s counsel. Mr. Gitter, as Special Master, actively participated in
the examination of witnesses on Chevron’s behalf. (Exhibit 11, Donziger Dep. II
[12/01/2010] 564:16-23; Donziger Dep. VII [12/23/2010] 1970:13-1972:8; Donziger
Dep. IIT [12/08/2010] 790:3-25 (rephrasing questions of Chevron’s counsel)).

At times, Mr. Donziger found himself fielding questions from a veritable tag-team
consisting of Chevron’s counsel and Mr. Gitter. A sample of such inappropriate

questioning includes:

“THE SPECIAL MASTER: Let’s go back. Let me do it. Do you want to do it or
shall I do it7 Let’s just finish this whole thing up. Go back a little bit.

MR. VINEGRAD?*: I would like to do it.

THE SPECIAL MASTER: Go ahead, do it yourself.” (Ex.11 , Donziger Dep. II
[12/01/2010] 564:16-23).

“THE SPECIAL MASTER: Excuse me, I want to ask some questions now. Are
you finished with this clip?

MR. VINEGRAD: Go ahead, Mr. Gitter.

THE SPECIAL MASTER: Are you finished with this clip?

MR. VINEGRAD: Not quite.

THE SPECIAL MASTER: You finish first.

MR. VINEGRAD: Please, you are the Special Master. You ask the questions.

THE SPECIAL MASTER: That is okay. I want you to finish first.” (Ex. 11,
Donziger Dep VII [12/23/2010] 1970:13-1971:3).

(12/08/2010) 763:16-765:3; Ex. 11{b), Donziger Dep. VII (12/23/2010) 1806:9-1807:14, 2012:4-17; Ex. 11(c) ,
Donziger Dep. X1 (01/18/2011) 3220:11-20; Ex. 11(d) , Donziger Dep. XII (01/19/2011) 3512:4-10).
¥ Mr. Vinegrad represented the individual Ecuadorian petitioners under investigation for criminal fraud.

24



At times in the deposition, the tandem questioning by Chevron and Mr. Gitter makes it
almost impossible to distinguish between them:

“THE SPECIAL MASTER: Did you say it on film? The question is, did
you say it on-film?

THE WITNESS (Mr. Donziger): I don’t remember, sir.

THE SPECIAL MASTER: When did you review the outtakes that you saw
in preparation for this deposition?

THE WITNESS: On different occasions starting many weeks ago. There is
a lot of outtakes.

THE SPECIAL MASTER: I know, because I saw a lot of outtakes. Are you
unable to answer the question? And the question is, is it true, are you unable
to answer that question? The question is — you know, it makes a declarative
statement, you are on film on numerous occasions saying in effect you are
out to get in this lawsuit as much money as you can; isn’t that true? The
entirety of the question is, isn’t that true, and are you telling us you cannot
answer that question? Is that what you are telling us?

THE WITNESS: That’s what I’'m saying right now . . .

MR. VINEGRAD [Chevron lawyer]: Do you remember being at a meeting
in the Selva Viva office in Ecuador in March of 2007 with a number of
plaintiffs’ experts and others in which you said “we could jack this thing up
to $30 billion in one day?” Do you remember doing that? Yes or no.

THE WITNESS: I remember reading about it in one of your — one of
Chevron’s briefs.

Q. That’s not my question. Do you remember making that statement at that
meeting? Yes or no.

MR. KAPLAN [Donziger lawyer]: May we have an instruction, that Mr.
Vinegrad, as passionate as he might be, not pound the table?
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(Ex. 11, Donziger Dep. II [12/01/2010] 473:24-475:21). Mr. Gitter did not confine his
questioning to the scope of the § 1782 actions, but sua sponte expanded the scope of the
subpoena and cross-examined Mr. Donziger about the prior litigation in New York
known as the Aguinda I litigation. For example:

Q. And is it your testimony that you have scientific evidence that those
constituents are found in harmful levels in the Oriente and that you have
linked them to TexPet’s operations?

THE WITNESS: Yes.
MS. NEUMAN [Chevron Lawyer]: I can break for the day, Mr. Gitter.

THE SPECIAL MASTER: Is it also your testimony that those constituents
are not found in the — as a consequence of the production by PetroEcuador?
Yes or no, please. . . .

THE WITNESS: That’s not what the case is about. . . .

THE SPECIAL MASTER: Can you answer the question, please? Whether
it is or not.

(Bx. 11, Donziger Dep. VI [12/22/2010] 1704:7-1705:5).

Perhaps nothing better demonstrates the actions of Mr. Gitter in his capacity as Special
Master and Chevron’s counsel than when he expanded the § 1782 deposition to permit a
line of questioning that could only be relevant to a RICO action—a case that had not yet
been filed. On the tenth day of Mr. Donziger’s deposition (and some 18 days prior to the
filing of the RICO complaint), Chevron attorney Randy Mastro and Mr. Gitter stepped
outside of the room for an ex parte meeting. Upon their return, an extensive line of
questioning ensued about a document which discusses a litigation funder and the law
firm Patton Boggs, LLP. When Mr. Donziger’s attorney objected that there was no need
to go into personal matters related to that document, Mr. Gitter revealed that he was
aware that the RICO complaint was coming:

THE SPECIAL MASTER: I think you will find — I could be surprised —
but my hunch is you are going to see some filing about the subject of the
relevance — wait a second, hear me out, Mr. Kaplan — there will be a filing
in my judgment at some point that will show you the relevance that I
was satisfied about. And I believe, I could be wrong, but I believe the
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questioning which you think was about a personal matter is actually related
to that subject.

Mr. Mastro, am I correct about that?

MR. MASTRO: You are absolutely correct. But it won’t come as a
surprise to Mr. Kaplan or Mr. Maazel that I’'m not going to discuss it with
them today.

(Ex. 11, Donziger Dep. XI [01/14/2011] 3219-3235; Donziger Dep. X1 [01/18/2011]
3332-3334, (emphasis added)).

Not only did Mr. Gitter ask improper questions on Chevron’s behalf, he manipulated Mr.
Donziger’s answers in Chevron’s favor. On several occasions after Mr. Donziger
responded to questions requiring clarification, Mr. Gitter struck all qualifying language
—many times sua sponte, and not in response to any objection by Chevron—altering the
responses to only “yes” or “no” in place of the properly qualified responses given by Mr.
Donziger. (Ex. 11, Donziger Dep. II [12/01/2010] 527:19-528:10; Donziger Dep. II
[12/01/2010] 656:5-657:6; Donziger Dep. II [12/01/2010] 676:5-17; Donziger Dep. III
[12/08/2010] 788:2-13; Donziger Dep. III [12/08/2010] 846:10-20; Donziger Dep. VI
[12/22/2010] 1435:24-1436:15).

On the record, Mr. Gitter as Special Master repeatedly coached Chevron’s lawyers on
how to ask questions of Mr. Donziger so that they would obtain answers more helpful to
Chevron. (Ex. 11, Donziger Dep. II [12/01/2010] 652:20-24 (“THE SPECIAL
MASTER: Please ask the question in a beautiful way so that he cannot give you the kind
of, you know, open-ended, self-serving [responses], and I mean that in the kindest
way.”)); Ex. 11, Donziger Dep. II p. 653 (“THE SPECIAL MASTER: “The more
beautiful way is to break it up into two or three questions so that you get — go ahead,
please, do it, otherwise you are going to get the same problem...”).

All of this conduct by Mr. Gitter, and more, was brought to the attention of Judge
Kaplan, who took no action to either remove Mr. Gitter, or restrain his advocacy of
Chevron’s interests, underscoring yet again his own bias in the proceedings.’’ The
actions of Mr. Gitter in carrying out his duties as Special Master demonstrate firm
allegiance to Chevron, and to Judge Kaplan’s preferences, rather than the impartial
decision-making that is required and expected of Special Masters who play a critical role
in the administration of justice. The spectrum of bias that ran between Judge Kaplan and

3 It is worth noting that Judge Kaplan’s financial disclosures indicate that he has held a financial interest in Chevron

corporation through ownership in mutual funds.
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Mr, Gitter was explicitly objected to by Mr. Donziger, yet Judge Kaplan refused to
address it, remove Mr. Gitter or recuse himself. (11-cv-0692, Dkt. # 285, fn. 9).

VII. JUDGE KAPLAN’S APPOINTMENT OF A LAW FIRM WHICH
REPRESENTED CHEVRON TO SERVE IN A PUBLIC PROSECUTION
FUNCTION OF CHEVRON’S OPPONENT VIOLATES BASIC NOTION
OF FAIRNESS AND IMPARTIALITY AND CANON 3B(3)

As noted above, Canon 3B (3) has also been violated by Judge Kaplan’s appointment of
a law firm with known ties to Chevron and the oil and gas industry to act as the “people”
in the criminal prosecution of Mr. Donziger. In fact, Seward & Kissell, LLP represents
the very adversary whose goal is the personal and professional destruction of Mr.
Donziger. The most basic of conflicts checks would have revealed that they could in no
way serve as a neutral arbiter in a case involving their institutional client, and Judge
Kaplan knew this.

Chevron’s obvious goal is to ensure that lawyers like Mr. Donziger never again have the
audacity to seek to remedy massive human rights violations committed by them or any
other multinational corporation. They seek immunity from accountability to the people
and lands they have destroyed. Their harassing litigation of Mr. Donziger—enabled by
Judge Kaplan—is to discourage members of the bar from representing marginalized and
vulnerable communities that otherwise would have no representation, have no capacity
to pay for counsel and face multiple barriers to accessing justice. Judge Kaplan’s
complicity in the chilling of the exercise of human rights defenders should be of the
utmost concern to this Court, and the alarming precedent it could set as the world
continues to pay attention to what happens in his courtroom, to Mr. Donziger and his
clients. As noted the matter of the appointment of Seward & Kissel is the subject of a
petition for mandamus. (Exhibit 7)

VII. JUDGE KAPLAN’S APPOINTMENT OF JUDGE PRESKA TO OVERSEE
THE CRIMINAL CONTEMPT CHARGES SUBVERTED ESTABLISHED
PROTOCOL OF THE COURT FOR RANDOM SELECTION OF JUDGES,
RESULTED IN A HAND PICKED CHOICE IN VIOLATION OF CANON
3B(3)

Complainants take the opportunity to raise a separate Canon 3B (3) violation with the
Court, which concerns the hand-picked appointment of Judge Loretta Preska by Judge
Kaplan to preside over Mr. Donziger’s criminal contempt case. The Federal Courts have
clearly established protocols for assigning judges randomly to matters. This protocol
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promotes public confidence in the process and ensures accountability and transparency.
Instead, Judge Kaplan chose Judge Preska personally to adjudicate over matters which
had already been compromised in judicial integrity and public confidence. By doing so,
the independence and impartiality expected of federal courts was undermined yet again.
Judge Kaplan had no reason not to abide by the random selection process, and by
circumventing the process and hand-selecting a judge to adjudicate a matter he was
clearly heavily invested in, he created the impression that he wanted to retain some level
of involvement and/or influence over the issues that Judge Preska would be
adjudicating. The appearance of impropriety alone is enough to challenge any litigant’s
faith in the judicial process and their expectations of a fair and unbiased process.

VIII. JUDGE KAPLAN OPENLY STATED HIS SUPPORT FOR CHEVRON
DURING CHEVRON’S MOTION FOR A TEMPORARY RESTRAINING
ORDER (TRO)

On February 8, 2011, six days before the judgment in Ecuador issued in favor of Mr.
Donziger’s clients, Judge Kaplan heard Chevron’s motion for a temporary restraining
order to restrain any enforcement of the Ecuadorian decision should it be issued against
Chevron. In a discussion of the weighing of equities, Judge Kaplan gave short shrift to
the plaintiffs having waited 18 years to get a judgment, and ultimately weighed the
equities in Chevron’s favor by stating:

On the other hand, we are dealing here with a company of considerable
importance to our economy that employs thousands all over the world, that
supplies a group of commodities, gasoline, heating oil, other fuels and
lubricants on which every one of us depends every single day. I don’t think
there is anybody in this courtroom who wants to pull his car into a gas
station to fill up and finds that there isn’t any gas there because these folks
have attached it in Singapore or wherever else. (Exhibit 12, Transcript of
February 8, 2011 p. 49-50).

The statement inferring that gas stations in the United States might not have gasoline
because indigenous plaintiffs lawfully sought to enforce a judgment in Singapore if
Judge Kaplan did not grant Chevron’s motion for a TRO is offensive to the very notions
of law and justice that are available to any prevailing party, anywhere.

The praise for Chevron as an economic actor while ignoring devastating loss of life,

health and land for plaintiffs, and even more — enjoining a judgment from a foreign
court— ignores principles of comity upon which legal systems worldwide rely.
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unfamiliar with the history of the case and allegations against him serve as an impartial
jury of his peers.”” Deepak Gupta, Mr. Donziger’s appellate lawyer, described what he
saw during the RICO trial:

I want to say this delicately because it’s not my habit to say anything
adverse about—I have the greatest respect for the federal bench. I clerked
for a federal judge. I practice before the federal courts. I have never seen a
judge whose disdain for one side of the case was as palpable on the bench
in ways that I think may not have always come through in the paper record.
But it was fairly obvious that Judge Kaplan had great personal animosity
for Steven Donziger.... I felt like a great injustice was being done. (Ex. 14,
Transcript of Donziger Bar Hearing, p. 357).

The hostility Judge Kaplan displayed toward Mr. Donziger, his clients, and anyone else
associated with his defense was not lost on other trial observers. Members of Mr.
Donziger’s and the Ecuadorian trial teams have indicated that should this Court undergo
an investigation of Judge Kaplan’s misconduct, they are amenable to being interviewed
in relation to this complaint and its allegations. Among them include:

Richard H. Friedman

Friedman|Rubin, PLLP

1126 Highland Ave.

Bremerton, WA 98336

Email: rfriedman@friedmanrubin.com
Phone: (360) 782-4300

Zoe Littlepage

Littlepage Booth

1912 West Main St.

Houston, TX 77098

Email: zoe@littlepagebooth.com
Phone: (713) 529-8000

Rainey Booth
Littlepage Booth
1912 West Main St.

Houston, TX 77098
Email: rainey@littlepagebooth.com

% Upon information and belief, Mr. Donziger is the first, or among the first, persons to be denied a jury trial in a civil

RICO action.
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Phone: (713) 529-8000

B. Judge Kaplan’s Hostility Towards Mr. Donziger Permeated Pre-trial
Matters and Continued a Consistent Pattern of Judicial Impropriety and
Unethical Conduct.

Prior to the RICO trial, Judge Kaplan adopted a procedure that required all parties to
present their witnesses’ direct exams through sworn written statements. With respect to
Mr. Donziger as a Defendant, this meant that his counsel was not allowed to conduct a
direct exam of him prior to Chevron having the opportunity to cross-examine him.
(RICO Trial Trans. 10/21/13, p. 554). Obviously, this gave Chevron an unfair advantage
ahead of time when conducting their cross-exam, given that they knew what Mr.
Donziger’s testimony would be. Judge Kaplan did, however, allow Chevron to walk its
star witness, former Ecuadorian Judge Alberto Guerra, through a direct exam before he
could be cross-examined by Mr. Donziger’s counsel. (RICO Trial Trans. 10/17/13, p.
515).

Judge Kaplan’s ultimate reliance on the testimony of Alberto Guerra for the RICO
judgment is a further basis to reasonably question his impartiality. By far, the most
significant (yet baseless and totally fabricated) charge against Mr. Donziger is that he
and the legal team engaged in a scheme to bribe the trial judge in Ecuador, Judge
Zambrano, to allow the plaintiffs to ghostwrite Zambrano’s decision in the Ecuador case.
This is a charge that Judge Zambrano and all the Lago Agrio Plaintiffs legal team and
Mr. Donziger have vehemently denied.

From the record at trial, it is apparent that former Judge Guerra, who preceded Judge
Zambrano on the case, was the only witness to support the bribe/ghostwriting charge.
From the RICO trial record, the following facts appear undisputed:

@ Mr. Guerra was a disgraced former judge, who admitted to taking multiple bribes
during his judicial career;”’

3 As noted in the Amicus Brief, Ex. 2 “In the fall of 2009, former Judge Alberto Guerra approached Chevron,

purportedly on behalf of Zambrano, with an offer to “fix” the case in the company’s favor. CA2 App. A- 1865;
Pet. App. 407a. Guerra had been assigned to the case at an earlier stage. At the time, Chevron did not report Guerra’s
alleged offer to the authorities. Instead, when a different judge was assigned to the case in 2010, Chevron
successfully orchestrated his recusal, resuiting in Judge Zambrano returning to the case, Pet. App. 1853a-186a; CA2
Dkt. 353-2 at 96-97. Instead of reporting an alleged bribery offer, Chevron made sure that the judge allegedly
involved presided over its case.” p. 11}

Despite admitting to seeking bribes, Guerra at trial tried to make himself look good by saying he was dismissed
because he confronted Judges Novillo and Yénez, who succeeded hin as judges in part for criticizing their practice of
asking the experts for 25 percent of their fees in consideration for having appointed them as such.” Chevron Corp. v
Donziger 974 F. Supp. 2d 362, 505 n907 (S.D.N.Y. 2014)
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® At all times relevant to accusations against him, Mr. Guerra worked as a part-time
law clerk for Judge Zambrano, the trial judge who issued the ultimate judgment in
Ecuador;

® Mr. Guerra approached Chevron to offer his fabricated testimony, at a time he had
$146 in the bank;*

® Early on, while Chevron was preparing Mr. Guerra for his testimony, Chevron
paid him in various installments:

» $18,000 in cash, plus a new computer;
> $20,000 in cash
> $10,000 in cash ¥

Mr. Guerra was paid by Chevron for fabricating lies, which Chevron had full knowledge
of. Ultimately, Chevron admitted to providing Guerra—before his testimony at the
RICO trial—with:

® $12,000 per month since 2012;*

® Payment for airfare and moving expenses for him, his wife, his son, daughter-in-
law and grandchildren to relocate to the United States;

® A new car and car insurance;

® Health insurance for his entire family;

® Immigration lawyers for his whole family.

It would be extremely unwieldy to utilize the limited space here to catalog every lie that
Mr. Guerra was caught in or admitted to in the RICO trial, however for the Court’s
reference, we list in the Charts below some of the more material and glaring
fabrications*':

38
39
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Guerra’s Bank Statement (July 2011) introduced in the arbitration.

See Exhibit 2 pp. 12-14

Mr. Guerra earned $6,000 per year before working for Chevron.

This Chart and the one below were introduced as demonstrative evidence in the RICQ trial and were supported by
citations to the record.
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stand.” Chevron Corp. v Donziger et. al. 974 F. Supp. 2d 362 at 518 As a result, Judge
Kaplan predictably found that the Lago Agrio plaintiffs had bribed Judge Zambrano to
allow them to “ghost write” his opinion. As a result Judge Kaplan found the decision
was based-on corruption by the Lago Agrio Plaintiffs and Mr. Donziger even though
they denied that there was any such bribe or ghostwriting.

To assist Chevron on appeal Judge Kaplan made hundreds of pages of “findings of fact”
in which his comments on the demeanor of the witnesses, their self interest in particular
testimony, and surmise from emails and Mr. Donziger’s personal diary or other
documents in the record. No doubt Judge Kaplan knew his findings would withstand a
“clearly erroneous” challenge. In this way, Judge Kaplan was able to impress the
Second Circuit with the length and breadth of his opinion regardless whether the
decision bore relationship to the truth. Given the requirement that findings of fact not be
overturned unless “clearly erroneous” it would have been virtually impossible for the
Second Circuit to overturn any of the factual findings and affirmed the decision.®

XI. JUDGE KAPLAN NEVER CONSIDERED WHETHER THE
ECUADORIAN JUDGMENT IN FAVOR OF THE LAGO AGRIO
PLAINTIFFS WAS SUPPORTED BY THE RECORD DEVELOPED AT
TRIAL BEFORE THE ECUADORIAN COURTS.

As noted at the outset, Judge Kaplan’s decision in the RICO trial did not reference a
single piece of evidence that was placed before the court in Ecuador.* He obviously had
no access to that record, despite his interest in re-adjudicating the case to achieve an
alternative outcome that would instead favor Chevron. In the RICO trial, Judge Kaplan
repeatedly focused in on how the judgment was procured in Ecuador, despite not having
access to evidence, witnesses or documents that were generated, produced and submitted
there. At no point did Judge Kaplan inquire as to whether the judgment was supported
by the over 200,000 pages of record, nor reference any of the evidence accepted by the
court in Ecuador, and which the higher Courts in Ecuador reviewed and affirmed, except
with respect to the amount of damages.

- Judge Kaplan added a state law claim on fraud, which acted as an impediment to Mr. Donziger being able to
ultimately appeal his decision to the U.S. Supreme Court. With respect to the challenge to factual findings, see
footnote 22.

Although the decision of the Court in Ecuador was was introduced into evidence it was used only to compare it to the
wording of Plaintiff’s proposed findings of fact which had been presented to the Court, to see if parts of Plaintiffs’
proposed findings had been adopted by the Court. Although the document containing these findings of fact and
conclusions of law was not officially logged into the record, this was not unusual for the proceedings in Ecuador and
was shown also in the arbitration that both parties had filed documents with the Court which did not appear on the
official docket. See infira.
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XI. JUDGE KAPLAN REFUSED TO VACATE HIS ORDER IN THE RICO
CASE ONCE HE WAS APPRISED THAT KEY TESTIMONY FROM MR.
GUERRA AND FORENSIC EVIDENCE FROM JUDGE ZAMBRANO’S
COMPUTER CONTRADICTED THE EVIDENCE CHEVRON
PRESENTED AT THE RICO TRIAL. INSTEAD JUDGE KAPLAN
INITIATED CIVIL AND CRIMINAL CONTEMPT CHARGES AGAINST
MR. DONZIGER.

On September 11, 2017, Mr. Donziger filed a letter with the court in opposition to
Chevron’s requests for attorneys’ fees (which should not be awarded under RICO in
cases seeking equitable relief only). (Dkt. No. 1936, Exhibit 15). Mr. Donziger notified
the Court about the completely falsified testimony of Mr. Guerra at the private
international arbitration® Hearing (in which Mr. Donziger and his clients were not a
party, only Chevron and the Republic of Ecuador), as well as the forensic evidence
regarding Judge Zambrano’s computers that proved the lack of veracity of Mr. Guerra’s
assertions of ghostwriting, and supported Judge Zambrano’s trial testimony that there
was none. Mr. Donziger undertook a sincere effort at correcting the record, given the
weight Judge Kaplan placed on Mr. Guerra’s testimony and the lack of credit he gave to
Judge Zambrano. Despite Mr. Guerra admitting that he lied under oath in the New York
trial, Chevron represented to the court that Mr. Guerra’s testimony in the arbitration
proceeding “corroborate(d)” his trial testimony (Dkt. 1934 at 10).

Mr. Donziger pointed out the falsity of Chevron’s statements to Judge Kaplan by stating,
in part, that “[u]nassailable evidence has emerged in the international arbitration
proceeding that absolutely eviscerate the Guerra testimony relied on by this court for its
core RICO findings.” He notified Judge Kaplan of the falsification by stating the
following:

® “Guerra testified under oath before this court that the plaintiffs “delivered” to
Ecuador trial judge Nicolas Zambrano the “ghostwritten” decision against
Chevron after eight years of proceedings in late January or early February 2011,
just days before the Ecuador trial judgment issued. (PX 4800 (Guerra Direct) at
18-19, 21). Your Honor relied heavily on this exact testimony and placed it at the
center of his finding that the undersigned and others had been involved in a
“bribe” of Zambrano in exchange for an agreement to “ghostwrite” the judgment.
(Dkt. 1874 at 245) (“About two weeks before the Judgment was issued in
February 2011, Guerra went to Zambrano’s apartment where he said he met with

4 As noted, in addition to the RICO case, Chevron instituted a case in the Permanent Court of Arbitration based on a
theory that the decisions in the Ecuadorian Courts were fraudulent. Chevron was armed with Judge Kaplan’s findings
and Complainants believe the arbitration panel was heavily influenced by the RICO judgment as affirmed.
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Fajardo and Zambrano. ‘Zambrano gave [Guerra] a draft of the judgment so that
[Guerra] could revise it.” He told Guerra that the LAPs’ attorneys had written the
judgment and delivered it to him.”).

The results of a forensic examination—conducted under the auspices of the BIT
arbitration that Chevron initiated against the Republic of Ecuador (ROE)—of the
hard drives from Judge Zambrano’s courthouse computers categorically and
forensically prove that this core of Guerra’s testimony is false. It is now
undisputed that a file containing substantial parts of the Ecuador judgment in draft
form was on Zambrano’s courthouse computers at least by October 11, 2010. The
results also show that on those same computers, the Word file that became the
judgment gradually developed as text was added incrementally and the file was
saved hundreds of times. Despite having years to respond to this devastating
evidence, Chevron has come up with nothing to contradict it.

Guerra’s story was always suspect given his admitted history of corruption and
dishonesty, Chevron’s exorbitant and illegal payments to him, and the fact that the
details of his story shifted repeatedly to match evolving facts. (See Dkt. 1640)
(motion to strike Guerra’s testimony). Indeed, the false story which Guerra told at
trial and which the Court relied on in its final decision appeared only after an
earlier and strikingly different version of the story was disproven by new facts.
Guerra tries to gloss over this in his witness statement, stating that “[i]n trying to
recall these events initially, I assumed I had received the document on a flash
drive given to me by Mr. Zambrano in the Quito airport, as Mr. Zambrano often
provided me flash drives along with the court files. But later on, I specifically
recalled that I worked on that document in Mr. Zambrano's residence in Lago
Agrio using Mr. Fajardo's computer.” (PX 4800 at 18-19). In fact, the earlier story
was not merely an assumption, but a detailed explanation by Guerra of being
given the draft judgment on a flash drive and then working on it for several days
over the course of a specific weekend at his house in Quito. That is what Guerra
initially told Chevron’s investigators. Chevron “disappeared” this version after its
forensic team could not find a trace of the judgment on Guerra’s computer. To
maintain the flow of payments from Chevron, Guerra then had to shift to a story
that left no digital trace, and the story of being given the judgment on Pablo
Fajardo’s laptop was it. Now that story, too, has been proven false by the forensic
examination. This new evidence directly and frontally destroys the core findings
of the RICO judgment and nothing in Chevron’s opposition—despite its varied
attempts at misdirection and spin—changes that fundamental fact. The RICO
judgment is unreliable and under equitable principles must be given no weight.”
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While Chevron’s experts have strained to find inconsistencies between the results of the
forensic examination and various minor and largely irrelevant details of Judge
Zambrano’s RICO testimony, the basic and indisputable fact is that the draft judgment
was found on Zambrano’s courthouse computers as early as October 2010, utterly
destroying any possibility that Mr. Guerra’s story is true (aside from his own admission
that he lied).

Mr. Donziger then called Judge Kaplan’s attention to the fact that aspects of the
judgment were based on documents that were not officially in the record:

® “Chevron tries to argue that materials not found in the record but in the possession
of the plaintiffs were used verbatim in the 188-page judgment, as if this proves
“ghostwriting” despite the collapse of the Guerra testimony. In the BIT
arbitration, the U.S. legal team for the ROE categorically demonstrated that both
parties (Chevron and the Fajardo legal team) occasionally provided the court with
materials that were never logged in the official record, either because of logistical
problems or other challenges. The ROE went as far as to cite to videotape of both
parties handing materials to the judge that were never logged to prove the point
that this was an occasional practice engaged with full knowledge of the parties
and the court, and was not in the least bit nefarious.

® Perhaps Chevron one day may make the less bombastic and more grounded
allegation that such informal practices in Ecuador amount to a cognizable due
process claim; regardless, the proof that both parties engaged in such practices
and that they were common in Ecuador destroys the argument that the judgment’s
reliance on allegedly ‘unfiled’ documents proves the bogus ‘ghostwriting’
allegation.”

Mr. Donziger also addressed the issue of Judge Zambrano’s “old versus new” computer:

® “Chevron also attempts to salvage the collapsed Guerra testimony by raising the
same bogus arguments related to his two computers. Chevron in its opposition
puts huge emphasis on the fact that while Judge Zambrano said he typed the
judgment into what he called the “new” computer, it initially appeared it had been
typed into the so-called “old” computer in his office. This apparent inconsistency,
which could easily be explained by inexact memory by an individual who clearly
had little technological savvy, was also a key part of the findings by this Court.
Dkt. 1874 at 194-95. In its opposition, Chevron slyly persists on this point, noting
that “only Zambrano’s ‘old’ computer contained versions of the document in
question,” but failing to mention that the forensic results in the BIT arbitration
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revealed that the old and new computers were networked together such that
Zambrano was able to edit a document that was “on” the old computer while
sitting at his new computer. Again, the evidence shows that Zambrano opened and
saved the Word document that became the judgment hundreds of times.”

The fact that the draft judgment was found on the courthouse computers by itself fatally
undermines Mr. Guerra’s claim that the judgment was “ghostwritten” by Mr. Donziger
or the plaintiffs. And, as indicated, the forensic evidence is even stronger than that, It
shows a clear picture of the judgment being developed over time on those computers
starting in October 2010, or months before Mr. Guerra claims it was delivered to the trial
judge. The only rebuttal Chevron’s expert, Spencer Lynch, offered the court before these
facts was the observation that various USB drives were attached to the courthouse
computers from time to time. Lynch then posited that it would be impossible to “rule
out” that the judgment was not copied—piece by piece—from files on USB drives
during late 2010 and early 2011. There is no way this far-fetched speculation is
sufficient to support the claim that the judgment was ghostwritten. Lynch’s new USB
conspiracy theory contradicted Mr. Guerra’s version of the judgment being “delivered”
by the plaintiffs in late January 2011—a discrepancy Chevron never even addressed. It
will indeed never be possible to “rule out” every new and far-fetched conspiracy theory
Chevron can conjure up to avoid liability. More importantly and to this Court’s concern,
Judge Kaplan had po reason to have engaged in this costly and wasteful second-
guessing of a matter that was never before him in order to assist Chevron in reaching a
judgment that favored it and attempting to nullify the judgment of Judge Zambrano...

Judge Kaplan never responded to any of these claims. However in his opinion imposing
the Special Master’s Costs on Mr. Donziger (11-cv-0691 Dkt.# 1959) Judge Kaplan
stated he would have ruled the same way regarding remedies absent Guerra’s testimony,
citing most prominently that the Plaintiff’s had ghostwritten Judge Zambrano’s opinion
(in the absence of a bribe to do so). That is, even though Mr. Guerra’s admitted lies,
and the forensic evidence were flatly inconsistent with every version of the ghostwriting/
bribery story Mr. Guerra told, and despite Mr. Guerra being the only link between
Zambrano and the Lago Agrio Plaintiffs on that issue Judge Kaplan doggedly kept to
his claim that the Zambrano opinion had been ghostwritten by the Lago Agrio
Plaintiffs.*

4 In this opinion on costs Judge Kaplan aiso claimed there was enough basis to find the Ecuadorian judgment to be a

fraud in the absence of Guerra’s testimony because it was based on the report from an expert who the Court found
had been provided information for his report by Plaintiffs. Despite Zambrano claiming no reliance on that expert
report the Court found Zambrano did rely on it because he relied on the number of oil pits that came from the expert
report when it did not. Further Judge Kaplan claimed that the effort to prevent a judicial inspection totally corrupted
the decision. This cannot be true given the large number of samples and inspections done,
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XIII. CONCLUSION

This Complaint of judicial misconduct by Judge Kaplan cannot possibly compress the
ten years of litigation that Mr. Donziger and his clients in Ecuador endured in a short
document. Chevron has spared no expense to try to destroy Mr. Donziger, the chosen
legal representative of a class of plaintiffs, and Complainants allege show them to have
been in judicial partnership with Judge Kaplan since they initiated their harassing and
wasteful proceedings.

Given this long history of judicial abuse, the undersigned are concerned about what
litigants may expect when they appear before Judge Kaplan and whether they —
depending on the claims they bring and who the defendants are — will receive fair
process or audience before Judge Kaplan given his inappropriate behavior and rulings.
These proceedings initiated by Chevron against Mr. Donziger were always intended to
harass him, as Chevron admits, at the cost of personal, economic and professional
destruction to a huwman rights attorney. Such behavior should find no favor with the
courts, much less encouragement.

We respectfully request an impartial investigation of the facts alleged in this complaint
be carried out by dispassionate actors with no knowledge of the allegations or parties.
For those complainants that are practitioners before this court and federal courts in
general, many of the undersigned have reservations about Judge Kaplan’s behavior and
the implications for counsel who represent their clients, however sympathetic or
unsympathetic they may appear to be before the court.

As the foregoing should show, Judge Kaplan’s conduct from the minute he began
presiding over this case he acted as another counsel for Chevron in violation of the
Canons of Judicial Conduct. He continues to this day to do Chevron’s bidding. While
there is no indication that Chevron has provided anything of value to Judge Kaplan, we
respectfully request that based on the strong evidence of partiality towards Chevron that
the investigation of Judge Kaplan include a thorough investigation of his relationship
with Chevron.
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QUESTION PRESENTED

Chevron’s own misconduct demonstrates why
courts should not entertain collateral attacks on
foreign judgments: because of that misconduct, the
District Court accepted what subsequent evidence
revealed to be admittedly false testimony, and the
known facts now show that the District Court was
actually wrong in many of its conclusions regarding
the trial in Ecuador. And Chevron’s own wrongdoing
could itself give rise to a collateral attack on the
judgment below, leading to an unending cycle of
litigation.

In Ecuador, Chevron paid millions to its agent who
faked a bribery scandal, which Chevron used to have
the presiding judge recused. And then in New York,
Chevron paid its star witness - a corrupt former judge
who had previously solicited bribes from Chevron — a
relative fortune. That turned out to be monev well
spent for Chevron, because, as the witness admitted
after trial, he lied in his testimony in this case —
testimony that formed the bedrock of many of the
District Court’s key conclusions.

Courts should generally  refrain  from
investigations into foreign trials because they are
liable to get them wrong, and because they could
result in lawsuits bouncing between different
countries: just as Chevron did, the Petitioners here
could launch a preemptive attack on the judgment
below anywhere in the world, at least anvwhere that
Chevron is subject to jurisdiction.

While examination of the course of foreign
litigation may be necessary where a party seeks to
enforce a foreign judgment, a preemptive, collateral



il
attack on such a judgment is highly inappropriate.

Indeed, the only reason Chevron's massive
pollution was litigated in Ecuador, rather than New
York, where the Ecuadorian Plaintiffs originally sued,
was because Chevron successfully argued Ecuador
was a more suitable forum. Chevron reversed course
only when it appeared it might lose in Ecuador. Since
cases already dismissed on forum non conveniens
grounds will often have a preexisting nexus to that
U.S. forum, under the Second Circuit’'s ruling, forum
non. conveniens dismissal will typically be the
beginning, not the end, of U.S. litigation. The loser
could simply return to the U.S. to launch a preemptive
collateral attack on the foreign judgment.

Since allowing the decision below to stand would
have sweeping ramifications for relations among
courts worldwide and forum non conveniens, this
Court should grant certiorari on Petitioners’ first
question presented:

Do federal courts have jurisdiction to entertain
preemptive collateral attacks on money
judgments issued by foreign courts?
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IDENTITY AND INTEREST OF AMICI CURIAE

Amict Amazon Watch and Rainforest Action
Network submit this brief in support of the Petition
for Writ of Certiorari.!

Amazon Watch is a mnonprofit organization
focused on protecting the rights of indigenous peoples
in the Amazon Basin. Amazon Watch supports the
cause of the more than 30,000 indigenous people
hiving in and around the “Oriente” region of Ecuador,
where the operations of Chevron's predecessor,
Texaco, caused one of the worst environmental
disasters in history.

For over fifteen vears, Amazon Watch has been
involved in activism concerning the pollution in
Ecuador, supporting the affected communities’ efforts
to obtain remediation, potable water, and funds for
health care to address contamination-related
illnesses.

Rainforest Action Network (RAN) is a
nonprofit organization that campaigns for the forests,
their inhabitants and the natural systems that
sustain life through education, grassroots organizing,
and non-violent direct action. RAN’s work includes
informing and educating people about environmental
and social justice issues, including legal cases such as
the lawsuit in Ecuador against Chevron and
Chevron’s obligation te compensate its victims in
Ecuador. RAN has campaigned around the case to
support the Ecuadorians who continue to suffer from

I' No counsel for a party authored this briel in whole or in
part, and no person other than amieci curige or their counsel made
a monetary contribution to its preparation or submission.
Counsel of record for all parties were provided at least 10 days
notice and consented to the filing of this hrief.
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the effects of ongoing pollution.

SUMMARY OF ARGUMENT

Allowing preemptive collateral attacks on a foreign
money judgment is likely to result in numerous
evidentiary errors, and may well result in
mterminable litigation. The facts here demonstrate
both risks. The proper forum for a collateral attack on
a judgment is the forum that issued the judgment.
That is especially so where, as here, the complaining
party chose that forum by way of a successful forum
non conteniens challenge.

The facts here demonstrate the folly of attempting
a definitive rve-litigation of a forveign trial, rather than
simply determining whether a judgment may be
enforced. In that trial, Chevron’s hands were anything
but clean. After securing dismissal of the original
litigation from New York, Chevron tampered with
evidence of pollution, lied to the Ecuadorian court,
paid millions of dollars to avoid damaging testimony,
and sought to entrap a judge in a fabricated bribery
scandal, creating the appearance of corruption in
order to prevent enforcement if it lost in Ecuador.

And Chevron’s tactics before the District Court
below led that court to factual errors — indeed, we now
know that some of the facts found by the District
Court were simply wrong. Central to Chevron's case
below was its claim that Petitioners had offered (but
never paid) a bribe to the Ecuadorian judge to let them
“ghostwrite” the judgment. Despite virtually limitless
discovery, Chevron never produced a draft of the
judgment, nor any communications by Petitioners
evidencing a ghostwriting or bribery scheme. Instead
Chevron relied on the testimony of Alberto Guerra, an
admittedly corrupt former judge who came with a



3

multi-million-dollar price tag. The District Court
relied heavily on Guerra’s testimony, and it is the only
evidence for nuumerous conclusions of fact. But Guerra
subsequently admitted to lving on the stand during
the RICO trial about central facets of his briberv and
ghostwriting allegations. And much of the
“corroborating evidence” that supposedly supported
Guerra’s seif-interested testimony has been refuted in
later, related proceedings.

Chevron’s conduct below highlights the risk that
one collateral attack will only beget another; that the
loser in the collateral action will challenge that ruling
in another forum. Chevron's misdeeds could easily
give Petitioners a basis to attack the judgment below
in a collateral proceeding in another country, leading
to yet more judicial chaos.

Instead, collateral attacks on money judgments
should be limited to the country that issued the
judgment. Of course, U.S. courts can assess foreign
litigation 1in determiming whether to allow
enforcement in the U.S., but they cannot arrogate to
themselves the task of a definitive examination of a
foreign trial.

This 1s all the more so heve, where Chevron
succeeded in moving the litigation to Ecuador via
forum non conveniens. Chevron’s request that a
federal court oversee the Ecuadorian judiciary was a
180-degree reversal from its prior position that the
case should be tried in Bcuador, not New York. Forum
non conveniens dismissal usually ends a federal
court’s involvement. But the decision below
encourages losing parties to return here and challenge
the foreign judgment — indeed, it encourages any
losing party, in litigation anywhere in the world, to



4
seek a second look in a friendlier jurisdiction. That
would undermine judicial efficiency, create perverse
mcentives and lead to litigation without end.

Making matters worse, the decision below only re-
examined events in Ecuador to Chevron’s benefit: it
judged the judicial process in Ecuador, without
bothering to determine whether, as the Ecuadorian
court found, Chevron is actually responsible for the
harms. Chevron never contested in this action that it
dumped toxic o1l drilling wastes into streams and
unlined pits on a massive scale. Nor has it denied that
the Ecuadorian plaintiffs have suffered terribly for
Chevron’s recklessness.

FACTUAL BACKGROUND

For more than three decades, Chevron (then
Texaco) discharged billions of gallons of toxic drilling
wastes into unlined pits — and rivers and streams — in
a vast, previously pristine area of the Ecuadorian
Amazon. Chevron has polluted local indigenocus
peoples’ drinking water to this day. Chevron’s
neighbors originally sought redress in Texaco's home
forum, New York, but the Court dismissed to Ecuador
on forum non conveniens grounds. An Ecuadorian
court eventually found Chevron liable, and that
judgment was upheld on appeal. While that case was
still being litigated, Chevron filed this action, but it
did not, at trial, attempt to deny that it is responsible
for massive pollution in Ecuador.
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I. After securing dismissal to Ecuador,

Chevron engaged in a pattern of
corrupt and illegal behavior.

A. Chevron engaged in political
pressure and unethical and
fraudulent tactics to try to win the
case in Ecuador.

After prevailing on forum non conveniens, see
Aguinda v. Texaco, Inc., 303 F.3d 470 (2d Cir. 2002),
Chevron tried to steer the re-filed Ecuadorian
litigation its way. Chevron met with the Attorney
General of Ecuador, see CAZ2 App. A-422-23, and
agegressively lobbied Ecuadorian presidents “to use
their authority to halt litigation.” Id. A-2202 n.bb
(quoting Ecuador's Ambassador); id. A-2201-204.
Chevron even lobbied the U.S. government to
threaten to revoke trade benefits to pressure the
Ecuadorian government to make the case disappear.
See, e.g., Kenneth P. Vogel, Chevron’s lobby campaign
backfires, Palitico, (Nov. 11, 2009,
http:/fwww.politico.com/story/2009/1 1/chevrons-
lobby-campaign-backfires-029560.

Chevron also engaged in corrupt litigation tactics,
including an extensive campaign to skew the scientific
sampling. Chevron set up front companies to analyze
samples that were supposed to look like independent
labs. CA2 App. A-1585-86, A-1588-90. Before site
inspections where the judge would supervise the
collection of samples by the parties’ experts, Chevron
secretly conducted pre-inspection tests to determine
how to hide contamination. See, e.g., CA2 Dkt. 150 at
12-13. Chevron used its relationships with the
military to create a non-existent security threat to get
the court to cancel inspections of sites it knew to be
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contaminated. CA2 App. A-1091-93; id. A-1093 (“the
Court ... was in fact misled by Chevron Corporation’s
attorney . .. to suspend a judicial proceeding based on
false information”). Chevron repeatedly used delay,
disruption, and intimidation tactics in the court
proceedings. See, e.g., id. A-3212-18.

One key actor was Diego Borja, who worked as a
Chevron contractor, CA2 App. A-3265, and was listed
on Chevron’s “Litigation Team” organizational chart
as a “sample manager.” Id. A-3154; CA2 Dkt. 150 at
17. Borja himself said “my signature 1s on all the
evidentiary documents,” CA2 App. A-1576; he “even
contracted for the house where they were going to do
the analysis,” and had been involved “[s]ince 2004.”
Id. A-1600.

Borja was later recorded saying he had evidence of
Chevron's illegal conduct in Ecuador, “things that can
make the {[Ecuadorian Plaintiffs] win this just like
that,” “conclusive evidence, photos of how they
{Chevron] managed things internally”; Borja said he
could make Chevron lose “right away.” Id. A-1572-73.
He said he had “proof” that the supposedly
independent laboratories where Chevron sent
samples to be analyzed “were more than connected,
they belonged to them.” Id. A-1585-86. And he
explained how he set up four companies for Chevron
“[s]o that things could be managed in an independent
way.” [d. A-1588. According to Bowmja, if the judge
found out how Chevron “cooked things,” the judge
would “close them down.” Id. A-1590.

The evidence alluded to by Borja never surfaced,
but the court still repeatedly sanctioned Chevion's
lawyers for its obstructive behavior. Id. A-3217-18; id.
A-467 (“Chevron was ordered to pay court costs for its
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manifest, notorious and evident bad faith”). The
Ecuadorian appellate court described Chevron's
“overtlv aggressive and hostile attitude” in the
proceedings, and said 1ts “conduct in the case, rarely
seen in the annals of history of the administration of
Justice in Ecuador, was abusive to the point that,
should this Division overlook such attitude . . . it
would be an example setting a disastrous precedent
for other litigants.” Id. A-467.

B. Chevron planned for a future
challenge to a judgment by
attempting to corrupt the
Ecuadorian proceedings.

When Chevron’s own manipulated testing showed
Chevron’'s responsibility for contamination, see CA2
Dkt. 150 at 20, and with neither the Government of
Ecuador nor the court willing to bend to its will,
Chevron changed tactics. It corrupted the appearance
of the judicial process, so it could later claim any
adverse judgment was unenforceable.

In October 2008 - before any evidence of any
alleged misconduct was discovered — Chevron’s public
relations consultant detailed this strategy in a memo:
key “message themes” should include “Government by
Extortion in Ecuador,” “Collusion between the
government and the plaintiffs,” “judges . . . dependent
upon [President] Correa for their livelihoods and
liveg,” and “justice as thin as the air in the Andes.”
Memo from Sam Singer to Chevron spokesperson
Kent  Robertson  (Oct. 14, 2008), at 2,
http://chevrontoxico.com/assets/docs/2008-10-14-
gsinger-memo.pdf. The memo further detailed the need
for “attacks against the plaintiffs focusing on their
motives,” messaging the patently false claim that “the
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case was thrown out in America for fakery and deceit,”
and vilifying Donziger, the “American attorney”
“pulling the strings of an emerging banana republic in
Becuador.” [fd. Chevron then implemented this
strategy.

1. Borja orchestrated a fake
bribery scandal which
Chevron used to try to
undermine the proceedings.

In the spring of 2009, Diego Borja and convicted
drug trafficker Wavne Hansen posed as businessmen
and secretly — and illegally — taped a meeting with an
Bcuadorian businessman and two meetings with
Judge Nudez, then presiding over the Ecuadorian
case. They asked Nufiez whether he would rule
against Chevron; the judge refused to discuss the
matter. See, e.g., CA2 App. A-3265-68. Borja traveled
to San Francisco to deliver the three recordings to
Chevron’s U.S. counsel, then promptly flew back to
Ecuador for another secretly recorded meeting with
the businessman. See id. A-3154-55; id. A-3266. At
that meeting, Borja and Hansen discussed a bribe, but
Nufiez was not there, and nothing suggests that he
ever contemplated accepting a bribe. Id. A-3266-67.
Borja admitted “there was never a bribe.” Id. A-3268.

Although the tapes showed no briberv involving
the judge, as Borja explained, “vou don’t only win with
evidence, but with media.” CA2 App. A-1582. Chevron
used the tapes in a major public relations campaign
claiming that they revealed “a $3 million bribery
scheme implicating the judge” presiding over its case.
Chevron Corp., Press Release: Videos Reveal Serious
Judictal Misconduct and  Political Influence in
Eeuador Lawsuit (Aug. 31, 2009),
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https:/fwww.chevron.com/stories/videos-reveal-
serious-judicial-misconductand-political-influencein-
ecuador-lawsuit.,

Borja later explained that the purpose of the
Nufiez incident was “to void all the judge’s rulings,”
CA2 App. A-1581, which was also reflected in
Chevron's press releases. See Chevron Corp., Press
Release: Chevron Seeks Annuwdment of Rulings by
Ecuadorian Judge (Sept. 11, 2009,
https://www.chevron.com/stories/chevron-seeks-
annulmentof-rulingsby-ecuadorian-judge  Gf Judge
Nufiez's rulings stand, “Chevron would be denied the
right to impartial justice and due process”).

Despite Borja’s work for Chevron, see, e.g., CA2
App. A-3154, and delivery of the tapes directly to
Chevron’s counsel, Chevron claimed that the
recordings were made “without  Chevron’s
knowledge.” Chevron Corp., Press Release: Videos
Reveal Serious Judicial Misconduct. Chevron also lied
to the Hecuadorian court, claiming that Borja's work
for Chevron “had already concluded” by the time of the
recordings and his “functions had nothing to do with
the sampling process.” CA2 App. A-3154 (quoting July
13, 2010 Chevron filing).

Chevron’s effort to throw out Judge Nudez's
rulings failed. Nonetheless, despite the lack of
evidence of his wrongdoing, Nufiez recused himself to
avoid the appearance of impropriety. fd. A-3218.

Three weeks later, Chevron used the Nuhez
incident as part of the basis of its international
arbitration claim against FHEcuador, alleging the
judicial proceedings wviolated the Ecuador-United
States Bilateral Investment Treaty (BIT). Chevron
Corp. v. Republic of Ecuador, Claimant’s Notice of
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Arbitration, at 12 (Sept. 23, 2009)., available at
https:/fwww.chevron.com/documents/pdffecuador/Not
iceOfArbitration.pdf. Chevron claimed that Judge
Nuifiez had “revealed his bias and pre-judgment of the
case,” accused the government of “collu[ding]” with
the plaintiffs’ lawyers, and asserted “Bcuador’s
judicial system is incapable of functioning
mdependently of political influence.” Chevron Corp.,
Press Release: Chevron files iniernational arbitration
against the Government of Ecuador over violations of
the United Stales-Ecuador Bilateral Investment
Treaty (Sept. 23, 2009),
https://www.chevron.com/stories/chevron-files-
international-arbitration-againstthe-governmentof-
ecuador-over-violationsofthe-united-states-ecuador-
bilateral-investment-treaty.

2. Following the Nunez
recordings, Chevron paid
Borja millions of dollars.

After Borja's dirty tricks, Chevron ensured that he
was sufficiently well compensated so that he would
not turn on the company. Chevron has paid Borja
more than §2 million in benefits. See CA2 App. A-3155
(including $5,000-$10,000 as a monthly “stipend,” his
U.S. taxes, housing expenses, and a car, among other
benefits); Pet. App. 6567a (“Chevron paid for Borja’s
and his wife’s living expenses for at least two years.”).
And Chevron provided Borja a fully furnished home,
with a pool, on a golf course, in California. CA2 App.
A-1591-93.

This plan worked: Borja told a friend months later,
from his new home, “I haven't talked to anyone, they
have me all cloistered away.” Id. A-1591. Borja later
signed declarations disavowing his earlier recorded
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statements where he said he had evidence damaging
to Chevron. See CA2 Dkt. 150 at 19.

3. Chevron ensured that a judge
it could accuse of bribery was
assigned to the case.

Following Judge Nuifiez's recusal, Judge Nicolas
Zambrano took over the case. In the fall of 2009,
former Judge Alberto Guerra approached Chevron,
purportedly on behalf of Zambrano, with an offer to
“fix” the case in the company's favor. CA2 App. A-
1865; Pet. App. 407a. Guerra had been assigned to the
case at an earlier stage. At the time, Chevron did not
report Guerra’s alleged offer to the authorities.
Instead, when a different judge was assigned to the
case in 2010, Chevron successfully orchestrated his
recusal, resulting in Judge Zambrano returning to the
case. Pet. App. 185a-186a; CAZ2 Dkt. 353-2 at 96-97.
Instead of reporting an alleged bribery offer, Chevron
made sure that the judge allegedly mvolved presided
over its case.

II. Chevron’s payments to its star witness
fundamentally corrupted the
proceedings below,

Chevron filed its preemptive collateral attack in
New York before the court in Ecuador had even 1ssued
its judgment. The testimony of Guerra — Chevron's
key witness — was the only direct evidence that the
Ecuadorian plaintiffs’ lawyers had offered Judge
Zambrano a bribe. As with Borja, however, Chevron
invested millions of dollars in Guerra to ensure that
his testimony was favorable. And it was. But Guerra
himself subsequently confirmed that he lied.
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A. Chevron’s payments to its star
witness make it impossible to know
the truth.

Guerra approached Chevron again in April 2012,
after the Ecuadorian court had issued the judgment,
to try to make another deal. This time he succeeded.
Guerra, who knew about Borja’s handsome
compensation, CA2 Dkt. 461-2 at 34, was looking “to
negotiate a large payment,” Pet. App. 424a, and he
dad.

In July 2012, Chevron sent Andres Rivero, one of
its U.S. lawyers, and a private investigator to Ecuador
— with $18,000 in a suitcase — to meet with Guerra.
See CAZ App. A-2771, A-2804. The cash was
supposedly to buy Guerra’s computer; Chevron hoped
to find a draft of the final judgment, which Guerra
claimed he had written. See 1d. A-2764. Recordings of
the meeting show Rivero, the investigator, and
Guerra negotiating a pavment:

INV #5: You, let’s say, tell us how much, how
much.

GUERRA: Well, how much are you willing?

RIVERO: I'm an attorney, so then... How... for
me it's, uh... I don't mind setting, uh, a, a
starting figure right? Starting. Understand?
Oz, [INV #5] what do you think?

INV #5: Yes, Yes. We have twenty thousand
dollars m the...

RIVERO: In hand.
INV #5: In hand, right?
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GUERRA: Couldn’t you add a few zeroes?

Id. A-2768-69. This money was an incentive to Guerra
— a witness — and not the replacement cost of his
computer; in fact, Chevron gave Guerra a new
computer, in addition to $18,000 in cash, in exchange
for his old computer, his personal “day planners,” USB
drives, and permission to access his emails. Id. A-
1300. Indeed, by the time it paid Guerra, Chevron’s
agents had already searched the computer, and were
“unable to find the main document”; “Had we been
able to find it, we would have been able to offer you a
larger amount.” CAZ Dkt. 461-2 at 738.

Chevron knew Guerra was unemployed and had no
savings. Id. A-2737; id. A-3002. Rivero made it clear
that if Guerra cowld deliver more, and if he could
convince Zambrano to work with Chevron, Chevron
would pay Guerra more money. Id. A-2786 (“you get
yours when a deal is reached with Zambrano, a part
of it . . .. The idea is that you get a, some part of the
value of that, because we didn't get to Nicolas
Zambrano except through you.”).

In November 2012, Chevron paid Guerra another
$20,000 in exchange for “bank records, credit card
records, and shipping records” provided as
“contemporaneous corroboration” of the information
he told Chevron. Id. A-1301.

Though Chevron, through Guerra, offered
Zambrano “a minimum of $1 million or whatever he
wanted” to cooperate with Chevron, Zambrano
refused. Pet. App. 433a. As Guerra was unable to
deliver on a draft judgment, see CAZ App. A-2814,
2817-19, and unable to deliver Zambrano, the story
evolved and hinged more on Guerra’s testimony itself.
See, e.g., CA2 Dkt. 150 at 55-56. Chevron flew Guerra
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to Chicago and spent four days “negotiat[ing]” the
perks he would receive in exchange for testifving. See,
e.g., CAZ2 App. A-3031; id. A-3058-59. During those
negotiations, Guerra — who by that point had been
unemployed for months — signed a declaration for
Chevron. Id. A-3043.

In January 2013, Chevron and Guerra signed a
contract detailing the benefits Chevron would provide
to Guerra and his familv in exchange for Guerra
testifying. The benefits were guaranteed for two
years, with an option of renewal. Id. A-1303. In
exchange, Guerra had to “make himself available to
testify . . . in any aspect (pre-trial, trial or post-trial)
of the Chevron SDNY Case[,]” and to “meet with, be
interviewed by, and make himself available to
Chevron Representatives and to testify . . . at the
request of Chevron in any . . . proceedings related to
or concerning the Lago Agrio litigation.” Id. A-1302.
The benefits Chevron agreed to pav Guerra were
“compensation” and were separate from and “in
addition” to “travel and other expenses” associated
with testifving. Id. A-1303.

At least twice, Chevron surprised Guerra with
promises or pavments of even more money, just before
he testified. In May 2013, on the day before he was to
be deposed, Chevron told Guerra he would receive an
additional $10,000, money he did not even ask for. Id.
A-3065-66. Guerra did not receive the payment right
away. Instead, Chevron paid him the $10,000 in
October 2013, shortly before his trial testimony. See
id.  A-T71-72. Again, according to Guerra, “the
payment of $10,000 from Chevron was unexpected.”
CAZ Dkt. 461-2 at 42, Chevron gave a similar
mcentive just before Guerra’s testimony in the
arbitration proceedings, renewing its compensation
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agreement for at least another vear. Id. at 70.

All told, since July 2012, Chevron had given
Guerra al a I’]"N:?TJ:H'I 1L

e $432,000 in monthly payments;

© $£12,000 for household items;

° $48,000 in cash in exchange for evidence;
® A new computer;

° Payment of all U.S. taxes;

o Expenses for Guerra and his family to
move to the U.S_;

e Health insurance for Guerra and his
family:

° A car and car insurance; and

® Payment for an immigration attorney for

Guerra and his familv, an attorney to represent
Guerra in the US proceedings, an Ecuadorian
attorney, a tax attorney, and an accountant.

See CA2 App. A-1302-303, A-1370, A-T70, A-778; CA2
Dlkt. 461-2 at 60, 69.

B. The District Court relied heavily on
Guerra’s testimony despite its
inconsistencies, Guerra’s history of
corruption and his lucrative
witness salary from Chevron.

Guerra’s testimony was central to Chevron's
allegations and the trial court’s findings. In
particular, it was the only evidence of a scheme to
bribe Judge Zambrano to rule against Chevron.

The District Court acknowledged Guerra’s
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testimony was inconsistent. See, e.g., Pet App. 417a
(noting an “inconsistency” that “is not easily
reconciled”); id. at 429a. “Each recounting” of Guerra’s
story “vielded variations in some of the details.” Id. at
429a; id. at 443a (“details of his story . . . have
changed”). This included key details that should have
been verifiable — for example, “Guerra’s testimony
regarding how he allegedly received the draft of the
Judgment to begin his work on it changed.” Id. at
430a: see also td. at 432a (1nconsistencies in Guerra’s
story of how he had allegedly received a “memoryv aid”
from the Ecuadorians’ lawyer).

The District Court noted Guerra “often has been
dishonest,” and that he had “multiple” times in his
professional history “accepted bribes,” “lied,” and
“broken the law.” Id. at 427a-429a, 443a. And the
court noted that “Guerra’s willingness to accept and
solicit bribes” among “other considerations, put his
credibility in serious doubt, particular in Light of the
benefits he has obtained from Chevron.” Id. at 429a.

But the court nonetheless found Guerra — who,
unlike Judge Zambrano, rehearsed his testimony over
50 times with Chevron’s trial team, CA2 Dkt. 461-1 at
8 — to be an “impressive witness,” who “testified
clearly, directly and responsively,” and “rarely
hesitated.” Pet. App. 427a. As later became clear,
infra Section I1.C., Guerra was just a practiced liar.

Ultimately, largely because it found that Guerra
was telling the truth, Pet. App. 443a; accord id. at
358a-359a, the District Court found that Donziger and
the Ecuadorian plaintiffs’ counsel organized a scheme
to pay $500,000 to bribe Judge Zambrano — money
that was never paid - and that Donziger and his team
ghostwrote the Ecuadorian decision. Guerra, of
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course, was paid far more than this by Chevron, and
as noted above Chevron's also unsuccessfully offered
twice this amount to Zambrano if he would testify in
Chevron's favor.

C. Since the District Court issued its
opinion, Guerra has admitted to
lying on the stand and the
supposedly corroborating evidence
has been thoroughly refuted.

Much of the evidence the District Court relied on
subsequently fell apart. Guerra’s “credibility,” already
virtually nonexistent, has been further undermined
by his testimony in the arbitration proceedings, where
he admitted to lying in this case.

At trial, Guerra testified that Judge Zambrano had
an arrangement with the Ecuadorian plaintiffs’
lawyers for $500,000 and that Zambrano had
promised to give Guerra 20 percent. See e.g. CAZ2
App.A-817, A-782. Butin the BIT proceedings, Guerra
later admitted that “it wasnt true,” and “I did not
discuss 20 percent with Mr. Zambrano.” CAZ Dkt.
461-2 at 37. Guerra also acknowledged in his
testimony that he had misrepresented exchanging
drafts of the judgment with Judge Zambrano via flash
drive. Id. at 58. See also CA2 Dkt. 461-1 at 6-8
(summarizing other examples of lies Guerra admitted
in his subsequent testimony).

The arbitration proceedings have also undermined
much of the supposedly corroborating evidence. There
was little evidence to corroborate Guerra's testimony
to begin with; while the District Court enumerated
long lists of supposedly corroborating facts, many of
these were simply the court’s own analysis, such as
that the Ecuadorians “had huge financial and other
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ncentives” to want to win, Pet. App. 446a, or that the
Ecuadorians admitted that Guerra solicited a bribe
from them and did not report this to the authorities,
id. at 445a — facts that apply equally to Chevron.

Much of the actual evidence concerned an alleged
bribery-and-ghostwriting scheme during an earlier
period when Judge Zambrano was presiding over the
case. Guerra alleged, and the District Court found,
that when Chevron declined Guerra’s offer to “fix” the
case in the fall of 2009, Guerra worked out a deal with
the Ecuadoriansg’ counsel to “move the case along in
their favor,” but not to fix the outcome. Id. at 407a-
408a. One significant piece of corroborating evidence
for this scheme was shipping records showing
packages that Guerra exchanged with Zambrano. Pet.
App. 403a-404a. The Petitioners challenged the
validity of these shipping records, see Dist. Crt. Dkt.
1660; in any event, no one alleged, and the District
Court did not find, that this scheme related to the
judgment, which was issued much later.

The District Court got the facts wrong. Guerra
recanted lhis testimony about the shipping records,
confirming in the arbitration case that none of the
shipments to Zambrano related to the Lago Agrio
case. CA2 Dkt 461-2 at 17.

Guerra’s story to the District Court was that he
obtained a draft judgment from the Ecuadorians’
lawyer “[a]bout two weeks before the Judgment was
1ssued 11 February 20117 and made only “minor”
edits. Pet. App. 422a-423a. Evidence from the
subsequent arbitration proceedings indicates that the
District Court got this wrong too. Forensic analysis of
both Zambrano’s computers — which were not
available to the District Cowrt - and Guerra's
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computer refute Guerra’s storv. See Track 2
Supplemental Counter-Memorial on the Merits of the
Republic of Ecuador, in Chevron Corp. v. Republic of
Eeuador, at 32 (Nov. 7, 2014,
https://static.lettersblogatory.com/fwp-
content/uploads/2015/03/GOEbrief.pdf. As previously
noted, Guerra’s computer had no draft of the
judgment — but Zambrano’'s computer did.

The document that ultimately became the
judgment was created on Zambrano's computer in
October 2010, saved hundreds of times on Zambrano’s
office computers, and increasingly had text added over
a four month period. fd. at 33. No flash drives were
connected to the computer and no email attachments
were opened in the weeks leading up to the issuance
of the judgment. Id. at 34, 39. The evidence was
“consistent” with Judge Zambrano and his assistant
Cfwriting the Judgment over the period between
October 11, 2010 and February 14, 2011” and not a
third party giving it to Zambrano at the beginning of
February 2011. Id. at 33-34 {(quoting expert report).

Guerra’s story was purportedly corroborated by
Chevron’s textual analysis of the judgment that
supposedly demonstrated that parts of the judgment
were copied from documents authored by the
Ecuadorian plaintiffs that were never filed with the
Ecuadorian court, such as the so-called “Fusion
Memo.” Pet. App. 376a-378a. The Petitioners argued
the documents had bheen produced to the court and
Chevron, but omitted from the docket — including
documents provided at judicial inspections of
contaminated sites. But the District Court found that
this contention “cannot be taken seriously.” Id. 389a.
Because passages from their documents such as the
Fusion Memo were found in the judgment, the District
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Court found “the most logical conclusion” was that the
Ecuadorians’ team “wrote at least material portions of
the Judgment . . . and that they copied from their own
internal files in doing so.” fd. 358a; id. 377a.

Again, this appears to have been an incorrect
conclusion. “[V]ideo and documentary evidence”
submitted 1n the arbitration showed that documents
in fact were submitted to the court at the judicial
inspections. See, e.g., Dkt. 353-2 at 42. This evidence
showed documents submitted by boih parties were not
always entered into the record, and that the record
keeping was not consistent, especially for documents
provided at judicial inspections. Id.; CA2 App. A-2166-
68.

The Fusion Memo, for example, was almost certainly
submitted. Contemporaneous emails show that the
Ecuadorians intended to submit the memo with its
exhibits at a particular judicial inspection, at which they
ultimately did present on the subject. CAZ2 App. A-2165-
66. The exhibits were all docketed in the record that day,
showing they were received at the inspection site, and
there are pagination ervors in the record surrounding
those exhibits. Id. A-3271, A-2169. See also, e.g., CAZ
Dkt. 353-2 at 43-47 (addressing the other allegedly
unfiled documents). The Fusion Memo was submitted
and received, but simplyv incorrectly docketed. Again,
when attempting to reconstruct a trial and the process
of drafting a judgment in another country, the District
Court got it wrong.
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ARGUMENT

1. Chevron’s schemes in Ecuador and New
York highlight why courts do not
entertain collateral attacks on foreign
judgments.

Courts throughout the world will hear challenges
to the enforcement of a foreign judgment, but not
preemptive collateral attacks. Pet. at 1. Indeed, prior
to the ruling below, the Second Circuit justifiably
sought to preclude parties that lose their case
anywhere in the world from preemptively challenging
the validity of the foreign judgment in U.S. courts.
Cheuvron Corp. v. Naranjo, 667 F.3d 232, 246 (2d Cir.
2012). As Petitioners note, the ruling below
encourages precisely what Naranjo sought to bar. Pet.
at 17. The Second Circuit got it right the first time.

Chevron’s misconduct in this proceeding
emphasizes that the Second Circuit’'s new regime
would create chaos. Under that approach, Petitioner
could challenge Chevron’s acts and preemptively
attack the RICO judgment in yvet another forum. The
parties then would litigate — anywhere Chevron could
be found, from Argentina to Zimbabwe — whether
Chevron compromised the U.S. proceedings by
showering its key witness with money, leading to
admaittedly false testimony.

Indeed, a collateral attack on the judgment below
could easily be premised on the fact that Chevron’s
arrangements with Guerra (as well as Borja, and its
attempt with Zambrano) clearly violated federal law
and the rules of ethics. See, e.g., 18 U.S.C. § 201{c)}(2)
(illegal gratuity to witnesses); 18 U.S.C. § 201(b}3)
(bribery of witnesses); NY Rules of Prof. Conduct 3.4
*A lawyer shall not . . . offer an inducement to a
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witness that is prohibited by law or pay, offer to pay
or acquiesce in the pavment of compensation . . .
contingent upon the content of the witness's testimony
or the outcome™).

Fact witnesses mav only be paid “the reasonable
cost of travel and subsistence incurred and the
reasonable value of time lost in attendance at any
such trial, hearing, or proceeding.” 18 U.S.C. § 201(d).
Accord NY Rule 3.4 (lawver mayv pay “reasonable
compensation” for “loss of time in attending,
testifying, preparing to testifv . . . and reasonable
related expenses”). But Chevron's contract with
Guerra makes clear the payvments and other benefits
are separate from and “in addition to” expenses
associated with testifying. CA2 App. A-1303.

Regardless, the payments are  entirely
unreasonable. Before Guerra even took the stand in
New York, Chevron had already paid him «at least
$168,000 in cash alone, and he knew he would receive
at least another $180,000 if he held up his end of the
agreement. He also knew he would receive more if, at
the end of two years, Chevron renewed his contract.

The District Court declined to strike Guerra’s
testimony or sanction Chevron for its payments. Just
as the Hcuadorian Appeal Division declined to
consider allegations of fraud in its ruling, see Pet. App.
74a — the District Court declined to consider claims
that the payments to Guerra violated federal law and
ethical rules. Dist. Crt. Dkt. 1650,

Thus, these claims are equally ripe for collateral
attack: what would stop a foreign court from
determining that Chevron’s conduct and violations of
the law irredeemably corrupted the judicial
proceedings in the United States, and enjoining
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Chevron and its counsel from benefiting from the
judgment below? Such a decision would exactly
pavallel the course of proceedings in this case. and
highlight both the absurdity of this tactic and the need
for this Court’s review.

II. Permitting a preemptive collateral
attack on a foreign judgment makes no
sense where the case was originally
filed in the United States and dismissed
on forum non conveniens grounds.

Having our courts reach out to judge rulings by
other judiciaries when not required to do so by the
filing of an enforcement action is troubling enough in
the mine run of cases. But the Second Circuit’s new
invitation to losing parties in foreign cases is perhaps
most open where it makes the least sense: to
Defendants like Chevron who succeeded in having
claims dismissed on forum non conveniens grounds to
the very forum whose judgment they now challenge.
Whether jurisdiction lies for a preemptive collateral
attack is a particularly important issue in this
context, because such dubious jurisdiction calls into
question the efficacy of forum non conveniens
dismissal.

Where the litigation originated in a U.S. forum,
there are sure to be contacts to that forum that make
it a likely venue for a boomerang preemptive collateral
attack; otherwise, the case probably would not have
been brought there in the first place.

A litigant who voluntarily gives up the protections
of the U.S. judicial svstem to litigate in another
country cannot -expect U.S. courts to oversee the
courts of the forum it chose. Indeed, the Second
Circuit has recognized that, after a forum non
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conveniens dismissal, a court “ceases to have any
further jurisdiction over the matter unless and until a
proceeding may some day be brought to enforce here a
final and conclusive [foreign] money judgment.” In re
Union Carbide Corp. Gas Plant Disaster, 809 F.2d
195, 205 (2d Cir. 1987) (emphasis added). The Second
Circuit rejected defendant’s proposal that the U.S.
court “retain some sort of supervisory jurisdiction” to
prevent due process violations in the foreign
proceedings. Id. In fact, it found the suggestion
“impractical” and “border[ing] on the frivolous.” Id.
But just as it makes no sense to enshrine a U.S. court
as a co-trial court, it 18 scarcely better to install it as a
post-judgment supervisory appellate court.

Allowing a subsequent preemptive challenge to a
foreign judgment would be a recipe for gamesmanship
and unending litigation. Forum non conuveniens would
become just a defendants’ first bite at the apple; they
would inevitably return for another bite if they lost
abroad. So too could plaintiffs. And even that would
not be the end. As noted above, under the Second
Circuit’'s reasoning, the losing party in the boomerang
suit could challenge our courts’ decisions abroad, in
Ecuador or anywhere else. And if U.S. courts do not
respect the tribunals to which they have already
dismissed an action, why should other courts honor
our proceedings?

In short, by destroving finality, this “forum non
conveniens and boomerang suit” strategy would
preclude the judicial efficiency that forum non
conventens 1s intended to promote. It should be
disallowed for the same reasons underpinning the law
of the case doctrine: to prevent “the relitigation of
settled issues in a case, thus protecting the settled
expectations of parties, ensuring uniformity of
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decisions, and promoting judicial efficiency.” United
States v. Bates, 614 F.3d 490, 494 (8th Cir. 2010).

If a party secures dismissal on forum non
conveniens grounds, and believes its opponent
corrupted the foreign proceeding, that party may
challenge enforcenent of the judgment in U.S. courts.
But a party that successfully displaces a U.S. forum
cannot return to launch a preemptive collateral attack
on the foreign judgment. Any other result would
permit re-litigation of claims almost every time a
calculated risk to seek forum non conveniens dismissal
goes wrong and the defendant loses abroad.

CONCLUSION

For the foregoing reasons, the Petition should be
granted.

DATED: May 1, 2017
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST JUDICIAL DEPARTMENT

In the Matter of Stephen R. Donziger,
(admitted as Stephen Robert Donziger), RP No. 2018.7008
a suspended attorney:

Attorney Grievance Committee Before: Referee
For the First Judicial Department, John R. Horan
Petitioner,

Stephen R. Donziger,
(OCA Atty. Reg. No. 2856052),

Respondent.

REPORT AND RECOMMENDATION
Preliminary Statement

By order of the Supreme Court of the State of New York, Appellate
Division, First Department, the undersigned was appointed Referee on August 9,
2018, to hold a hearing on the appropriate sanction for Respondent. The same
Court had entered an Order of Suspension on July 10, 2018, finding Respondent
guilty of professional misconduct in violation of former Disciplinary Rules 1-102
(A)(4), 1-102 (A)(5), 1-102 (A)(7), 7-102 (A)(6), 7-105, 7-110 (A), and 7-110 (B),
and the New York Rules of Professional Conduct 3.4(a) (5), 3.5 (a) (1), 8.4 (¢), and

8.4 (d). The Order of Suspension is based upon his actions as found in Chevron



Corp. v. Donziger, et al., 974 F. Supp. 2d 362 (S.D.N.Y. 2015), aff"d, 833 F.3d 74
(2d Cir. 2016), cert. denied, 137 S. Ct. 2268 (2017). The District Court’s decision

is referred to hereinafter as the “Kaplan Decision.”

On August 16, 2018, the Court entered a further order supporting its
previous Order of Suspension, citing 22 NYCRR Section 1240.9 (a) “upon a
finding there was uncontroverted evidence that Respondent engaged in serious
professional misconduct immediately threatening the public interest,” noting that
Respondent had filed a written request for a post-suspension hearing pursuant to
Section 1290.9 (c), and granting Respondent’s application for a post-suspension
hearing. The undersigned was appointed to hear this matter and to report his
findings to the Attorney Grievance Committee (hereinafter referred to as the

“Committee”).

Thereafter, Respondent moved for an order permitting the hearings to be
public and to lift the confidentiality normally covering these proceedings. The

court granted Respondent’s motion by Order of November 29, 2018.

The ordered hearings under Section 1240.9 had been convened under the
usual confidentiality, on September 26, 2018, at the Committee’s Hearing Room,
61 Broadway, New York, N.Y. At this hearing Naomi Goldstein, of Counsel to the

Committee, and George A. Davidson, as Special Pro Bono Counsel to the

b



Commnuittee appeared for the Committee; and Richard Friedman and Aaron Page,
admitted pro hac vice, and Martin Garbus, a member of the New York bar,

appeared for Respondent, who also appeared pro se.

At this opening session, there developed a discussion of the appropriate
limits of proof for the parties, under the applicable doctrine of collateral estoppel.
The court, in referring the matter for sanction hearings — both on the order of
temporary suspension and for ultimate sanction — had applied that doctrine to the

factual basis for sanctions.

On October 30, 2018, as Referee, I proposed a procedure for hearing the
matter of the interim sanction pursuant to 22 NYCRR 1240.9 (a) and (¢), and
ultimate sanction, by allowing some latitude in the proof available to Respondent
with respect to findings to which collateral estoppel would be applied, and
scheduled a resumption of the hearing on December 4 and 5, 2018. Attached as
Appendix A to this report is a copy of the proposal made to counsel (without
exhibits). Counsel for the Committee objected to the proposal, and moved to stay
proceedings and appealed to the Court to rule on the limits of proof as to
evidentiary matters barred under collateral estoppel. The proceeding scheduled for

December 4 and 5 was stayed pending the Court’s decision.



On January 17, 2019, the Court ruled that .. .the Referee may not reexamine
this Court’s determination, based on the doctrine of collateral estoppel, that
Respondent committed professional misconduct (M-5635), and the post-
suspension hearing is limited to whether the professional misconduct Respondent

committed warranted his terim suspension pursuant to 22 NYCRR 1240.9 (a).”

The requested hearing under Section 1240.9 (c) reconvened on September
16, 2019, and continued on September 17, and 18; it further reconvened, by
consent of the parties, on October 18, and it concluded on that date. The parties
requested until December 11, 2019, to submit final briefs. On October 18,2019, 1
again noted on the record that { had ruled the two sanction hearings were to be
consolidated, as the mitigation proofto be offered by Respondent in opposition to
interim suspension, and aggravation evidence, if any, in respect of any final
sanction determination, were conceded, after discussion, to be the same. R. 626
and preceding pages. Accordingly, it is unnecessary to make a separate report and
recommendation for a separate post-suspension hearing as earlier requested by
Respondent under Section 1240.9 (¢). I note in this connection that Respondent
continues to insist there is not an “uncontested” factual basis for the interim
suspension, nor a threat to the public interest and argued that there should be a
separate sanction hearing. The premise of Respondent’s continued argument that

he is due a full and separate hearing on the interim suspension is that he could



show facts to dispute Judge Kaplan’s findings and that therefore there are not
uncontested facts as a basis for interim suspension. But this argument runs into the
doctrine of collateral estoppel, held by the Court to apply in this case. The
doctrine, in effect, means there are not any contested facts present and that a
hearing under 1290.9 (a) would not be meaningful; furthermore, that proof of any
threat to the public interest would be the same in either case. For that reason |

ruled that the two hearings were to be merged into one final sanction hearing.

HEARING AS TO SANCTION

We begin with the well understood view of New York's statutes concerning
the sanctioning of attorneys who have been found to have violated the Rules of
Professional Conduct (“RPC™), and pre-2009, the Code of Professional Conduct,
that the point of enforcement is not punishment but rather bringing accountability
for unprofessional conduct to the attention of the Court, and the consideration of
whether a Respondent, under the circumstances of each case, is in any sense a
threat to the public interest, or to actual or potential clients of Respondent. Marrer

of Levy, 37 N.Y.2d 279, 372 N.Y.S.2d 41 (1975).

In considering what sanction to propose in this decidedly unusual case,
which is unprecedented (findings criminal in nature in a civil RICO case) and bears

none of the characteristics of a typical attorney grievance matter (although the

5



Committee raises questions about Respondent’s professional accounting practices),
some background to the charges brought by the Committee is useful and
instructive. The original litigation upon which the Kaplan Decision is constructed
began in October 2003, in Ecuador, after several years of efforts to bring the case
in the United States. Chevron had agreed, finally, to litigate the case in Ecuador if
it were sent there by our own United States District Court in New York. It became
known as “the Aguinda” litigation; there was Aguinda | and Aguinda Il, and
resulted in the Lago Agrio judgment issued in Ecuador. We are concerned with the

second case and its aftermath beginning in 2003.

In Ecuador, the Respondent showed himself a master of publicity and
dramatization in his ability to engage journalists in a world- wide condemnation of
the practices of major oil companies like Texaco, and its successor, Chevron. He
befriended Amazon Watch and likened the devastated Lago Agrio site in the
Amazon basin where the litigation was centered as similar to the catastrophic
aftermath of the nuclear explosion at (fhernobyi. At the same time, Respondent
respected the local nature of the problem and promoted an Ecuadorian lawyer,
Pablo Fajardo, as the plaintiffs’ lead attorney in court and, generally, in public.
But, it appears from Judge Kaplan’s detailed findings that Respondent hardly ever
let go of the principal levers of the case whether with the judges assigned to hear it,
or with the attendant public relations, press, and other sources of publicity.

6



In 1999, the Ecuador legislature had passed the Environmental Management
Act; this statute authorized citizen action for reparations for environmental
damages. For the first time the Ecuadorian judiciary could entertain actions for
social benefits by private parties. A rough comparison would be to the Superfund

legislation of the United States and the class action litigation that followed.

There were several years of litigation in Ecuador on behalf of the plaintiffs
who were, initially, indigenous Americans of Ecuador whose land apparently had
been despoiled by Texaco, and not remediated by Chevron (who had purchased
Texaco), and perhaps also despoiled by the Ecuadorian State petroleum company
itself. Plaintiffs, guided in part by Respondent Donziger, but aided by several
American firms and Ecuadorian lawyers, obtained a judgment in favor of the Lago
Agrio plaintiffs in the amount of $8.646 billion in compensatory damages and
$8.646 billion in punitive damages against Chevron Corp. (to be assessed unless
Chevron issued an apology, which it did not), for a total of $ 17,292 billion. This
has been referred to generally as the “Lago Agrio Judgment™. On appeal, to the
Ecuador Courts of Appeal, the punitive damages were struck down, and a final
judgment against Chevron in the amount of $8,646 billion was entered in 2011.
Throughout this hard fought litigation Respondent, always fronted by Ecuadorian
counsel, was active in Ecuador as strategist and fundraiser for prosecuting the
action. All appearances in the action were made by Ecuadorian counsel.

v



Respondent himself has a contingent fee in the proceeds of the Lago Agrio
judgment, although under an agreement of retainer dated in 2017 he has received

in the interim substantial fees from funders and donors as well.

Chevron had made charges that the judgment was obtained corruptly in
Ecuador as part of the appeal process. But none of their charges were upheld, and
no court in Ecuador has found the judgment corrupt. However, well before the
Lago Agrio judgment in Ecuador finally issued, in early 2011, Chevron began
litigation in the United States and attacked Respondent personally, bringing a civil
injunctive action for obtaining a corrupt judgment and other alleged wrongs, and
seeking money damages against the Respondent, in the United States District
Court for the Southern District of New York. Judge Lewis Kaplan was assigned to
the case. Also, before the final judgment in Ecuador Chevron brought several
separate discovery actions under 28 U.S.C. Sec. 1782, purportedly in aid of the
Lago Agrio litigation. Chevron requested a world-wide injunction of the
Ecuadorian judgment; Judge Kaplan granted this remedy, and was quickly reversed
by the Second Circuit, and a preliminary injunction limited to the United States
was allowed. See Chevron v. Naranjo, 667 F.3d 232 (2d Cir, 2012), cert. denied,

133 S. Ct. 423.



Upon remand to the District Court, Chevron revised its attack on Donziger
and abruptly waived its claims for damages, turning the case into an equity case for
equitable relief on the ground that Donziger had procured a corrupt judgment in
Lcuador, among other alleged wrongs. The result was a trial alleging what would
have been serious felonies in any jurisdiction to be tried before Judge Kaplan as a
civil RICO case, without a jury. Judge Kaplan apparently suggested that the case
warranted a RICO civil proceeding and a trial before him without a jury. At the
time Judge Kaplan did not hide his regard for Chevron and its predicament as a
judgment debtor. On the public record he stated: “We are dealing here with a
company of considerable importance to our economy, that employs thousands all
over the world, that supplies a group of commodities — gasoline, heating oil, other
fuels, and lubricants — on which every one of us depends every single day.” These
comments by Judge Kaplan are quoted from the official transcript by Bloomberg
Business Week senior writer, Paul M. Barrett, in Law of the Jungle, p. 205, First

Paperback edition, Broadway Books, 2014.

The result of this civil equity trial was the Kaplan Decision, as affirmed,
which is the foundation of the charges against Respondent. The decision is three
hundred and forty three (343) pages in the Federal Supplement, 2d series, and
exhaustively recounts the facts as found by the judge. Upon petitioning the
Appellate Division of the Supreme Court of the State of New York, First
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Department, to suspend Respondent pending a hearing to determine a final
sanction, the Commiittee invoked the doctrine of collateral estoppel, which purports
to effectively deny Respondent the ability to dispute any of the underlying facts
constituting violations of the Rules of Professional Conduct found by Judge
Kaplan. The Committee’s motion to suspend Respondent was made nearly two
years after the Second Circuit’s affirmance, and after the United States Attorney’s
Office had declined Chevron’s effort to persuade that Office to prosecute the case
against Respondent as a criminal matter. The chronology of this matter and the
disinclination of the United States Attorney’s Office to pursue Respondent are
facts that in the view of some observers mitigate the finding that Respondent is a
threat to the public interest. Apparently, the Appellate Division in ordering his

interim suspension did not agree.

EVIDENCE IN MITIGATION

Respondent’s Denial of the Charges

Both the District Judge and the Second Circuit Judges in their decisions
asserted that Respondents (there were other named defendants in addition to
Respondent Donziger) had not contested the underlying facts. However,
Respondent and his counsel at the hearing testified that these statements were not
accurate and that the Respondents had not, in any way, allowed the facts presented
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by Chevron to be treated as uncontested. The testimony of Respondents” highly
qualified and experienced appellate counsel, Deepak Gupta, disputed the assertion
of both Courts that the facts were not contested. R. 359. He was very clear that
the appellate brief to the Second Circuit did contest every material finding of Judge
Kaplan. He explained that to undertake a review of the facts of such length (over
500 pages of factual findings) on the only available ground on appeal that they
were “clearly erroneous” would have diverted necessary pages and analysis from
(in their view) the strong legal objections to the District Court’s decision. R. 360-
362. However, he agreed to represent Respondent on his appeal from the Kaplan
decision because I felt like a great injustice was being done.” R. 357. “I have
never seen a judge whose disdain for one side of the case was as palpable on the
bench in ways that I think may not have always come through in the paper record.
But it was fairly obvious that Judge Kaplan had great personal animosity for

Steven Donziger.” R. 357.

At the conclusion of Mr. Gupta’s testimony, I made it clear that his
testimony had been allowed, against the Committee’s objection, for the purpose of
exploring how Respondent’s denial before me should be interpreted, and not to
contest the findings of the District Court as affirmed by the Second Circuit. R.
364, 365. Mr. Gupta also expressed his opinion about Respondent’s honesty,
integrity and whether he posed a threat to the public interest. He said: “To the

I



extent that I understand what the phrase means, 1 can’t imagine how anyone would
think that Mr. Donziger poses a threat to the public interest. This is not someone
who is taking the money of clients... This is someone who has pursued a single
matter for decades. ...I can’t imagine how anyone could say that he poses some

kind of ongoing threat to the public interest. It’s absurd.” R, 370, 371.

Respondent himself testified, in answer to detailed questions of his counsel,
that he had not done any of the corrupt acts with which he has been charged by the
Committee. In view of this testimony, and of an appellate strategy that has had
unintended consequences, | allowed Respondent to make his denials of the
Charges, in the face of collateral estoppel, to allow him to explain why he has not

shown any remorse in the circumstances of this case.

As noted above, there is nothing usual or customary about this case, and it is
without precedent. However, it is not my place to challenge Judge Kaplan's
findings per se; but it is my place to allow Respondent facing the most serious
sanction of disbarment to explain himself as fully as he can without encroaching
unduly on the boundary of collateral estoppel. I do not believe a fair hearing can
be held otherwise. Only then can a sufficient assessment of his character and
fitness be made. In his testimony before me, Respondent was candid and clear and

showed no sign of dissembling or evasiveness. He responded directly to his



counsel’s questions, to counsel for the Committee, and to myself as referee. His

direct testimony is discussed further below.

RESPONDENT’S CHARACTER AND REPUTATION

Several witnesses, all distinguished in their respective fields, testitied as
character witnesses. Domingo Peas (Uyunkar Domingo Peas Nampichkai), an
indigenous leader of the Achuar, an ethnic group within the Amazona people,
spoke eloquently of Respondent’s value to his community, and of the work he had
done on their behalf, There was no question in his mind of Respondent’s
reputation for integrity. He regards Respondent as “counselor of my lawyers in
Ecuador.” R.299. Furthermore, *...He is not a danger to the people...he is a man
of respect, and he has earned the respect of my people. For me there is no danger.
He has been the connection with my lawyers to be able to defend my people.” R.
299. “He is super honest and this is the way that | know him. Otherwise 1 would

never have come.” R. 304,

Mr. Paz y Mino, an Associate Director of Amazon Watch, testified to the
high degree of confidence he and others associated in advocating for the
environment and human rights in that area, have for Respondent and credit his
tenacity with keeping the case alive in the face of Chevron’s aggression. R. 236.

He believes Respondent has the highest integrity and he would not associate with
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him if he thought otherwise. Amazon Watch was not a party to the litigation. In
his opinion the Chevron case is “...famous for being the largest oil-related disaster
in history, and not only that, caused deliberately.” R. 229, He noted also that
Chevron has attacked Amazon Waich, and he characterized Chevron’s attack as
““...demonizing Donziger ... and going after the people waging the case.” R. 234.
He also testified at length about his knowledge of Chevron’s tactics of intimidation

in environmental matters. R. 232-250.

George Roger Waters, a professional musician, and leader of the group
called “Pink Floyd,” testified that he had become a supporter of Respondent in
about 2016, and has made several donations to him, and once to his wife, but was
not an investor in the litigation arising from the Ecuadorian judgment. R. 258-262.
He attested to Respondent’s reputation world-wide for “great humanity” and
described him as “a man of integrity ... who has devoted his entire career since he
left Harvard Law School to pursuing human rights issues, to defending people who
are largely powerless...” Furthermore, “he is a huge help to the public interest,
and presents something of a threat to corporate America which is why he is being
demonized and vilified...” R. 257. He was clear that, although he does not keep
careful financial records, Mr. Waters is not an investor in Respondent’s causes,

including the Ecuadorian judgment; he is only a donor to the cause. R. 263, 265.



Rex Weyler, a resident of Manson’s Landing, British Columbia, Canada, a
widely published journalist and environmental scientist, author of, among many
books, Blood of the Land, and co-founder of the Greenpeace Environmental
organization, testified about his knowledge of Respondent and his work.
Beginning his investigation in 2016 into the story of the litigation in the
Ecuadorian Amazon, he was introduced to Respondent. He testified that .. .the
first thing 1 came upon, because Chevron and their lawyers appear to have been
very thorough at getting the story 0u£ about Mr. Donziger that he somehow
corrupted this process in Ecuador.. .stories about Mr. Donziger that were not very
flattering. 1 had to take these stories seriously.” R. 274. He thereafter concluded
that the stories were not true, and had been “fabricated.” As he continued his

A1

journalistic work he found Respondent to be “extremely honest”, “straightforward”
and a hard working lawyer. Also, that Respondent has never “...told me anything
that did not turn out to be true in my estimation and my research, and he has never
led me astray.” R. 275. And further, he testified that “Every shred of evidence that
| came across told me that Mr. Donziger was an honest man telling the truth.” R.
277. Mr. Weyler received “modest” payments for his expenses and his research in

Ecuador. He concluded by stating that “Mr. Donziger is a hero in Ecuador. He’s a

hero in my home.”



Zoe Littlepage. one of the lawyers who defended Respondent before Judge
Kaplan in the U. S. District Court, testified to Respondent’s essential honesty and
integrity, R. 311. She admitted that his conduct was not always exemplary, and
that initially she had reservations about the allegations against him. She satisfied
herself that he was innocent of the charges before signing on to defend him. R.
310-314. She stated further that her assignment was to deal with the critical
witness against Respondent, Alberto Guera, on the issue of judicial bribery. She
came to believe that Respondent would not and did not participate in the bribery of
a judge. I note this not for the truth of her belief, but for her sincerity and
willingness to continue to defend Respondent and to vouch for his character in this
proceeding. 1 declined to admit as evidence before me various records of the trial,
both factual and legal, pertaining to the judicial bribery and in which she was

involved before Judge Kaplan. R.315-317, 323 et seq.

Counse] for the Committee opened up the subject of Ms. Littlepage’s closing
before Judge Kaplan by summarizing her comments about Respondent’s
personality, as that of a “jerk or abusive to those around him or had disorganized
finances but could not find that he was responsible for the acts with which he was
charged.” R.328. In answering his question to confirm what she said, she
responded: “It sounds like me... I thought that there were emails that put Steven in
a bad light. Made Steven look very energized, very much like an activist and not a
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lawyer, like a jerk saying things in emails, like we all do, that may have been off

the cuff. But there was no credible evidence to support that Steven had bribed the
Judge.” R.329. On re-direct, she went on to elaborate other points she had made
to Judge Kaplan. R. 330. I noted that I allowed such testimony, again, to support

testimony of others and that of Respondent himself that his denials of the Kaplan

findings is based on his belief, and the expressed belief of others, in his own

mnnocence,

Respondent called his former trial attorney in the case before Judge Kaplan,
John Watkins Keker of the San Francisco firm Keker, Van Nest & Peters. Mr.
Keker, a Marine veteran and a widely admired trial lawyer with national
experience, agreed to represent Respondent in February, 2011. His representation
lasted until May of that year, When asked why he had moved to withdraw as trial
counsel to Respondent Mr. Keker replied: “the handwriting was on the wall that
this was a (indiscernible word) by Chevron. Judge Kaplan made it clear that he
was determined to see Mr. Donziger, I think, convicted of the charges Chevron
was making. Chevron was, through scorched earth tactics, running up huge bills.
They had 160 lawyers working on the case from Gibson Dunn. They had 60 law
firms working on the case that filed for summary judgment motions. It was simply
economically impossible for us to keep up... It was not going to end well.. .1 filed
a motion in which I stated why we were withdrawing.” R. 341. He called the trial

17



proceedings a “farce.” R.341. In later testimony he expanded on his view of
Judge Kaplan's “unfair™ procedural rulings, such as consistently and unfairly (in
his view) limiting Respondent’s time and ability to be heard or to examine
documents. R. 348, 349. Mr. Keker offered his opinion of Respondent’s character
and his truthfulness: “With me, Steven was straightforward and truthful.” R. 342.
When asked by Respondent’s counsel whether in his opinion Respondent is a
threat to the public interest, he responded: “Quite to the contrary, it’s ridiculous.”
R. 347. Further to that point he stated that during the period he has known
Respondent and known of his reputation, he has not been a threat to the public

interest. R. 347.

Jennifer Wynn, an Associate Professor (tenured) of Criminal Justice at John
Jay College, testified that she has known Respondent for twenty years. She is the
author of a well-regarded book: “Inside Riker’s, Stories from the World’s Largest
Penal Colony™ (St. Martin’s Press, 2001). She met Respondent while writing that
book and, at the time, Respondent was working on legislation to improve attention

to mental health in the New York State jails and prisons. R. 390-395."

* At this point in the hearing I noted for the record that during the period of Ms.
Wynn’s work about Rikers Island I was Acting Chair of the New York City Board
of Correction, and that [ was familiar with her work at the time, and that although I
had heard of Respondent in connection with mental health issues, [ had not had any
personal or professional contact with him. R. 399.
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According to Ms. Wynn: *“Steven is an honest person; he has integrity, he’s
brave. I'm baffled that he has an ankle bracelet on, baffled... his integrity is
unquestionable...a person who is honest and doesn’t lie...somebody who has a
strong moral compass, who knows the difference between right and wrong...” R.
395. In the professional world she lives in (the university and prison/jail system)
there has never been a question about Respondent’s integrity and honesty...aside
from Judge Kaplan...” When asked if she considered Respondent to be a threat to
the public interest she stated: It was almost hilarious, no, no, he’s a Harvard
trained lawyer, he’s a man who has been dedicated to righting wrongs... It is so
outrageous to me that Chevron Corporation which is a massive polluter and this
man is on trial, | mean fighting for his freedom... and it’s depressing frankly that

even have to be here.” R. 396-397.

William (“Bill”") Twist was called to testify. He has a business degree from
Northwestern University and has worked in financial services and banking. He has
been working in Ecuador for the last twenty-five years and has known Respondent
for over twenty years in connection with his work in Ecuador. R. 403. Mr. Twist
assisted in setting up with John Perkins the “Pachamama Alliance”, a non-profit
with headquarters in San Francisco *“...committed to preserve the Amazon and
support indigenous people in that task.” R. 404, 405. When he first met
Respondent, over twenty years ago, he had already been working in the Amazon
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for five years. He saw him every year thereafter in Ecuador and is fully familiar
with the Aguinda case and its procedural history. He regards Respondent as a man

... of great integrity, and honor, and skill, commitment, I respect him totally.” R.

409. He does not believe Respondent is a threat to the public interest. R. 412.

Mr. Twist posted a bond for Respondent in the contempt case now pending
in the United States District Court. “I have absolute trust in his integrity and his
honor and his commitment to serve the rule of law and whatever he needs to do to
clear his name.” R. 412. Mr. Twist is not an investor in the judgment, and has no
personal stake or interest in the case, and wants to use his resources to *“... right the
wrong to bring justice to this case.” R 413. He addressed the question of whether

1Y

Respondent is a threat to the public interest by stating: “... [ want to say I'd like to
bring a bigger perspective to this whole thing because I think this is a tragedy. 1
think the threat to the public interest is from the way he is being punished.. .that he
has to wear an ankle bl'aceiet, that he’s confined to his home for no reason at all
other than punishment. R. 414- 416. He went on to say that “... Steven is the kind
of person we are going to need in the future to resolve the kind of issues that we

are going to be facing from an environmental standpoint, from a social justice

standpoint.” R. 416.



Mr. Twist was followed by John Perkins. Mr. Perkins has served as chief
economist for a major consulting firm in Boston whose clients include The World
Bank, the United Nations, and the IMF; his work was on loans for the development
of infra-structure, including infra-structure benefiting major oil companies. R.
426. He is also one of the founders of Pachamamas Foundation. His view of
Respondent is that “he appears to be sacrificing his life... and not to be acting for
personal gain... and is certainly not a threat fo the public interest.” R. 436. Mr.
Perkins also said that he does not believe the claims made by Chevron that he
bribed a judge: “... from knowing Steve he is incredibly honest and would not do
anything like that whatsoever.” Although Mr. Perkins admitted that he had not
read the Kaplan decision in full, but only in sumn%ries. R 437. Mr. Perkins does
not believe in the claims against Respondent because ““...he is so committed to the
cause of helping the people of Ecuador that he would never do anything that might
in any way jeopardize that cause.” R. 438.

Simon Taylor was the last of the several credible and accomplished
witnesses to attest to Respondent’s character and reputation for integrity. Mr.
Taylor runs an international investigative agency that investigates, among many
subjects, illegal trafficking in the animal kingdom; e.g., trade in rhino horns,
whales, ivory, and the like. He is the co-founder of Global Witness, which won a

Nobel Peace Prize in 2003 for exposing the business of “blood diamonds.” R. 446.



Mr. Taylor has concluded, after twenty years of investigations “... in many parts of
the world, the operations of this sector (referring to the extractive industries), writ
large, are corrupt...based on predatory deals that are illicitly obtained under the
table through payments to people in a myriad of different maneuvers.” R. 448-
450. As a consequence he has established an initiative that requires companies to
publish what is actually paid for their operations, aimed especially at these
industries. As to Respondent, Mr. Taylor stated: “T have met a lot of people over
the last twenty five years involved in what [ would consider to be an accountability
struggle...and [ would describe Steven Donziger as right up there as a first among
equals of the kind of people in really tough places... I have enormous respect for
what he has done... He is an honest person without any hesitation or doubt.” He
does not believe Respondent capable of bribing a judge, or of being a threat to the
public interest. R. 455. He has read all of the Kaplan Decision and holds to his

opinion of Respondent.

STEVEN DONZIGER

The final witness of the hearing was Respondent himself. He addressed
each Charge in responding to his counsel. Again, in each instance he denied the
Charge, and showed no remorse in doing so. The Charges are, in each instance, as

serious as any Charges by the Committee can be. As already noted they are, in
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substance, criminal in nature under the laws of the State of New York. In the
words of the Committee’s counsel the Charges are: 1) coercion of a judge in
Ecuador; 2) corruption of an expert in Ecuador; 3) ghostwriting an expert’s report
in Ecuador; 4) misrepresenting an expert’s independence in Ecuador; 5)
obstruction of justice (in the United States); 6) witness tampering (in the United
States); 7) threatening criminal prosecution to influence a civil proceeding (in
Ecuador); and 8) bribing a judge (Judge Zambrano in Ecuador). See the
Committee’s Notice of Motion to Grant Collateral Estoppel and to Suspend
Respondent Immediately, dated October 30, 2017, which formed the basis for the

First Department’s Order of Interim Suspension dated July 10, 2018.

As is repeatedly made clear on the record, I allowed Respondent to testify in
summary denial about the Charges, over the continuing objection of the
Committee’s counsel, in order to understand the basis for Respondent’s consistent
assertion that at no point did he, or his counsel, fail to deny these Charges before
Judge Kaplan, or on appeal to the Second Circuit. This assertion is supported by
the testimony of his appellate counsel, Deepak Gupta, and by Respondent’s Exhibit
X in this hearing which I admitted over objection. His Exhibit X is styled: “Final
Direct Testimony of Steven Donziger” and is his statement of direct testimony
before Judge Kaplan which Judge Kaplan took in written form in place of oral
testimony on direct. Exhibit X became part of the record on appeal from the
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Kaplan Decision and undermines the comment in the opinion affirming Judge
Kaplan that appellant did not contest the findings of fact by the trial judge. See,

for example, Exhibit X, pp 38, 39, in reference to Judge Zambrano.

Respondent testified about his education (Harvard Law School, class of "91),
after a few years as an international journalist; his early years of practice with the
Public Defender of Washington D.C.; his move to New York City; and becoming a
member of the bar in 1997, admitted by the First Department. From 1993 to 1995
he served as executive director of the National Criminal Justice Commission,
editing a book published in 1996 called The Real War on Crime. Thereafter he
was associated with the New York firm Kostelanetz & Fink, and after two years
with that firm he became associated with Gerald Lefcourt, a well-known criminal
defense lawyer in New York City. Beginning in 1999 he started a solo practice in
New York City, aiming to concentrate on representing indigenous and other local
communities in Ecuador. His office has been during the last few years in his
residence at 245 West 104" Street, New York, New York. Respondent speaks
Spanish and was first exposed to Ecuador and its Amazon population in 1993. R.
470. He thereafier joined a fact-finding mission to investigate the region affected
by pollution and was an assistant to Christobal Bonifaz, an Ecuadorian citizen who

had decided to bring an action against Chevron.



The first action was filed in the United States District Court in the Southern
District of New York in 1993. For approximately the next eight years until 2001,
the action against Chevron proceeded in pre-trial status with appeals to the Second
Circuit and back to the District Court until Chevron finally agreed to submit to the
jurisdiction of Ecuador. R. 473. Respondent decided to join forces with a
plaintiff’s law firm in Philadelphia, Kohn Swift & Graf, and then to be present in

Ecuador to assist local counsel in formulating the needed litigation.

This new phase of the case began in 2003. Respondent acted primarily as an
administrator, and using his competence in Spanish, serving as an intermediary
between the indigenous nationalities and the Ecuadorian lawyers bringing the
action. The trial itself was held in the town of Lago Agrio; at the time it had a
population of about ten thousand. The courthouse was housed in rented space in a
shopping center. Plaintiffs in the class of affected people were both indigenous
Amazon people and immigrants from other parts of Ecuador. R. 485, 486. He
described the “waste pits™ at the drilling site and the effects on streams and water

sources. R. 488.

Respondent testified briefly about the ruling by Judge Kaplan in the RICO
case that he had waived any privilege he could assert as counsel by failing to

produce a privilege log in response to a Chevron subpoena. Respondent’s waiver



was followed by nineteen days of deposition. R. 495, He continued with his
experience in the RICO case by detailing Chevron’s surveillance seven days a
week, their use of the Kroll investigation firm, and their continued intimidation

group presence at this hearing. R. 500.

Respondent, when asked why he continues his practice as he does, stated
that to him the Lagro Agrio case was about cleaning up pollution that is harming
people and the environment, and about “corporate accountability.” As for the
financing of the case Respondent described it as .. .traditional plaintiff’s side
funding model where clients in Ecuador made available a certain percentage of
their claim for payment of legal fees, out of pocket expenses and that from 1993 to
2007 the costs of the case were funded by the Kohn firm; in about 2009, Mr. Kohn
decided his firm could no longer continue with the case. R. 508. Thereafter, to
finance the continuation of the case Respondent brought in “investors™ who

received a right to receive a certain percentage of the recovery, R. 508.

Respondent’s testimony about where the funds of investors went and how
they were accounted for was general, somewhat vague, and on the whole not
satisfactory as evidence of compliance with the Rules of Professional
Responsibility. R. 508, 510. See Rule 1.15. Respondent’s casual use of his

personal account and his failure to set up a proper attorney trust account are noted,



and not denied by him. However, there was no evidence before me that any
investor had questioned or complained about the accounting for their investment or
that any of the named plaintiffs or their representatives have complained. There
were forty-seven individual plaintiffs in the Lago Agrio case, indigenous to the
Amazon region. Apparently there is also a non-profit entity called “FDA™ through
which Respondent has been paid fees and other costs of the litigation, although he

has also referred to his fees as a “cost” of the litigation. R. 738-742.

Respondent testified that after the Kohn firm dropped the case, he took on
the responsibility of funding the case. R. 512. The Kohn firm had been running
the financial side of the case for several years, but Respondent and Kohn, a very
experienced class action plaintiffs’ lawyer, disaé,reed about settlement strategy and
about the continuing cost of the case. At that point Kohn unhitched himself from
the case. Respondent since then has not kept the kind of accounting records he
should have. Respondent apparently rests upon an Agreement dated November 11,
2017, which he claims supersedes his original retainer agreement. Rule 1.5 (b)
provides that the financial terms of a retainer should set form the terms in detail.
The present agreement does not specify detailed terms such as monthly retainer
payments to which Respondent has maintained he is entitled. Respondent’s
testimony on this subject raises questions about his accountability to his clients for
funds raised, fees taken, and costs incurred. Respondent confidently brushed these
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questions off, and perhaps he is correct, but better accounting procedures should be

mstituted. R. 685, 686, 738 et seq.

As to his role in the litigation in Ecuador, Respondent said that Pablo
Fajardo became the lead trial lawyer, working with two other lawyers *“full time for
the most part.”” R. 515. More specifically, Respondent said: “...day to day |
wasn’t very involved. All the pleadings were written by local counsel... 1did on
occasion review pleadings or discuss them with local counsel when they wanted
my opinion.” R. 515. Respondent offered some context around various facts
found by the District Court: *1 was, frankly, shocked at some of the activities |
watched Chevron’s lawyers engage in. Without being hyperbolic... I perceived it
to be akin to cheating... trying everything they could to minimize evidence of the
harm that they had caused. [ saw Chevron’s lawyers threatening to put judges in
jail if they did not rule in favor of the company.”™ R. 522, Also, ... when I first
saw or became aware that there were ex parte meetings with judges, | was very
surprised. I was even a little bit affronted. I didn’t understand that this was
permissible in Ecuador but I saw Chevron’s lawyers doing it on a regular basis.”
R. 522. He also cited an instance of Chevron planting a false media release (in
2009} about a “scandal” with a judge that never happened but which led to an
article in The New York Times. R. 523, “We were up against something very
dark, and as a lawyer | had never seen that before... I felt fundamentally their
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strategy was since they could not win on the evidence they had to win through
other ways.” R. 523. Respondent offered this viewpoint not to suggest that he and
his local counsel had to adopt similar tactics, but to color his attitude about the case

and why he feels so passionately in the right.

The last judge assigned to the trial, after a succession of several judges, was
Judge Zambrano. 1 allowed counsel to ask if Respondent had bribed any judges in
Ecuador, over counsel for the Committee’s objection. R. 526. Counsel argued that
“A direct denial of Judge Kaplan’s findings is contrary to the collateral estoppel
rule with which this tribunal is bound.” R. 527. I disagreed with counsel and
stated on the record that a fair application of the collateral estoppel rule, in these
unique circumstances, would allow Respondent at least to continue a denial also
asserted before the District Court to maintain his innocence in the face of what are
tantamount to criminal charges. R. 527. I also took note that the record before the
District Court and the Second Circuit appears to show (according to his appellate
counsel and Exhibit X} that Respondent did contest the findings of fact, however
unsuccessfully. Respondent went on to again deny that neither he, nor any of the
lawyers associated with him ... in any way” were involved in bribing judges, or in

“ghost writing” the ultimate judgment. R. 527.



THE COURTS OF ECUADOR

Of equal importance in consideration of the appropriate sanction for
Respondent are the records of appeals taken by Chevron in Ecuador from the
Judgment of the trial court. R. 532-534, Exhibits L and O. These show (Exhibit L,
R. 533) that Chevron claims of corruption in obtaining the judgment, were
considered on appeal at the first level. R. 533, 534. The Court stated: “In relation
to the seventh request {(by Chevron) for clarification regarding whether or not the
defendant’s accusations with respect to irregularities in the preparation of the trial
court judgment had been considered, it is clarified that, yes, such allegations have
been considered but no reliable evidence of any crime have been found. The
division concluded that the evidence provided by Chevron Corporation does not
lead anywhere without a good dose of imaginative representation. Therefore, it

has not been given any merit.” R. 535.

Later, in the Ecuadorian highest court for civil appeals. the Court noted
(Exhibit O, R. 535): “There is no legal ground or basis to annul the case as
_Appellant has requested time and again. It is sufficient to point out that the
company never demonstrated fraud which it has been claiming without any legal
support...the Appellant’s incessant harping in this regard departs from procedural

good faith.” R. 539. According to Respondent the Ecuadorian courts had access to



the full evidentiary record *...and rejected the same Chevron complaints that were

brought before Judge Kaplan.” R. 542.

A total of fifteen to seventeen judges reviewed the Chevron charges of fraud
and concluded *...contrary to Judge Kaplan.” R. 543. Respondent also testified
that lost, to his prejudice in Judge Kaplan’s control of the procedures of the RICO

case, were counterclaims that he was not allowed to present, R. 543,

OTHER CHARGES

Concerning other charges against him for cancelling inspections and ex parte
meetings, Respondent did what he observed was permissible in Ecuador and what
his local counsel advised. R. 545, Inspections were played as a game for delays,
and were taking place within the trial. His goal was to move the trial forward, not
to delay, and he commented that it was fairly common to threaten to report a judge
for inaction. R. 550. In response to Charges 37 to 40 he admitted that “...based on
advice of local counsel both what Chevron was doing and what we were doing,
was generally paying experts directly and not through the court.” R. 557. But he
denied that the expert Cabrera (on ““global damages™) was ever *...paid under the

table.” R. 558.

Again, this testimony was taken over objection of counsel for the

Committee. In the end, I ruled that I should hear why Respondent showed no

-
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remorse and that counsel’s objections although dictated by his view of collateral
estoppel, constituted a restraint on my task of evaluating Respondent’s character.

R. 559-560.

As to other charges against Respondent, Charge 45 and 46, witness
tampering (in another litigation), and calling for criminal charges against Chevron,
these are hard to evaluate without going into the detail of Judge Kaplan’s decision.
Accepting his findings on these charges, in considering a sanction overall, | have
subsumed them into the more serious charges of bribery, coercion, and
ghostwriting fraud, rather than deal with them separately. The same could be said
about his accounting practices with other people’s money. During his cross-
examination he was shown to be in apparent violation of the professional rules for
holding clients’ funds and those on which he may have a claim for his services. R.
738 et seq. His failure to file tax returns may be the result of his distracted life
recently; however, it is hard to understand why three years of not filing is
excusable with someone so able. But that question should be left to the Internal
Revenue Service which is better equipped to judge such matters than the
Committee. However, some supervision by the Committee is recommended below
even though no complaints have been filed against him by his clients or investors.
The Committee is empowered to do this in any event. Of course, his practice is
highly specialized and he does not maintain an ordinary practice with a roster of
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clients; but he should nonetheless follow the Rules in accounting for his

professional practice.
RECOMMENDED SANCTION

Counsel for Respondent in his post-hearing submission “Proposed Findings,
Conclusions and Recommendations of Referee,” made an effort, much appreciated,
to treat each charge separately and suggest the appropriate sanction for each,
summarizing the evidence from Respondent’s viewpoint about each charge.
Normally, I would do the same in reporting and recommending to the Court. _The
Committee also addressed the several violations of the Rules of Professional
Conduct in great detail and with persuasive force, suggesting sanctions for each.
Nonetheless, I would view the issue of sanction in these unprecedented
circumstances, and addressing the several Charges collectively, as needing to
answer one broad question: taking in all the evidence before me, both in
mitigation and aggravation, and bound by the findings of the District Court, and
conceding that the interim suspension was warranted under 22 NYCRR 1290 (a)
on the Committee’s presentation at the time, should Respondent’s suspension be
ended and should he be allowed to continue to practice law in the State of New
York? My recommendation is that his interim suspension should be ended, and

that he should be allowed to resume the practice of law.



After hearing the evidence in mitigation and aggravation, the sanction of
disharment, while clearly and well-argued by the Committee, impresses me as {oo
extreme. Nor do I think there are precedents which control. There appears to be
no case like this. While Respondent is often his own worst enemy and has made
numerous misjudgments due to self-confidence that may border on arrogance. and
perhaps too much zeal for his cause, his field of practice is not the usual one.
Lawyers with his endurance for the difficult case. one which is constantly
financially risky and usually opposed by the best paid national firm lawyers
available, are not available often. The extent of his pursuit by Chevron is so
extravagant, and at this point so unnecessary and punitive, while not a factor in my
recommendation, is nonetheless background to it. He has lost the Lago Agrio
Judgment, his fee as well, and is besieged with litigation by Chevron and faces

severe financial burdens.

Sanctions for an attorney’s misconduct are not imposed for punishment but
when the Court believes it necessary to “protect the public, maintain the honor and
integrity of the profession, or to deter others from committing similar misconduct.”
22 NYCRR 1240.8 (b)(2). Respondent’s conduct in this unique matter, all arising
from one unusually lengthy and difficult environmental poliution case conducted
in Ecuador against the most vigorous and oppressive defense money can buy, leads
inexorably to a severe sanction but should be judged in its entire context; the
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Kaplan decision is entitled to considerable weight but not necessarily, in these

unique circumstances, decisive weight.

My recommendation is that Respondent’s suspension be continued until the
Court reviews this report and accepts it, and if the Court does accept this
recommendation, that Respondent’s suspension immediately be ended and that he
be restored to the bar of this State; but I also recommend that Respondent be
subject to an accounting to the Committee for his treatment of client funds,

donations, costs of litigation, and personal funds.

Assessment of character is not an exact science, but we can all agree that the
essential components are honesty, integrity, and credibility. It is far from clear that
Respondent s Jacking in those qualities as the Committee argues. We are here
engaged in a prediction that despite his flaws noted herein, Respondent has such
character and is essentially working for the public interest and not against it, his
desire to make a large fee notwithstanding. None of those who testified for these
qualities of Respondent are the sort who would carelessly toss off an opinion about
character or misrepresent his reputation in the world community. They are
inherently credible as witnesses, in my opinion. If his interest in earning a large

fee makes his character suspect, the entire bar is suspect.



There is now no real question about whether Respondent is a threat to the
public interest, and he does not appear to be a threat to his own clients not
withstanding his deficient accounting practices. He does not need to be deterred
from repeating the offending conduct and neither do the lawyers at the bar
generally; all of us know that such conduct cannot be condoned. The Committee
argues that he should be disbarred but | cannot recommend this sanction in view of
the totality of the evidence presented at the hearing, and particularly in mitigation;

in my view, it would not be just in these circumstances.

Dated: February 24, 2020
New York, New York

'J"E;hn R. ‘Hor'an, Referee

To: Jorge Dopico (via email: jdopico@nycourts.gov)
Chief Attorney
Attorney for Petitioner
Attorney Grievance Committee
for the First Judicial Department
61 Broadway, 2™ Floor
New York, NY 10006
Tel. (212) 401-0800

Naomi F. Goldstein (via email: nfgoldst@nycourts.gov)
Of Counsel, Attorney Grievance Committee
Attorney for Petitioner

George A. Davidson (via email: George.davidson@hugheshubbard.com)
Pro Bono Special Counsel
Attorney for Petitioner



Richard H. Friedman, Esq. (via email: rfriedman@friedmanrubin.com)
Friedman Rubin PLLP

1126 Highland Avenue

Bremerton, WA 9833

Attorney for Respondent

Aaron Page (via email: aaron@forumnobis.org)

Martin Garbus, Esq. (via email: mgarbus@offitkurman.com)
Offit Kurman

10 East 40" Street, 25" Floor

New York, NY 10016

Attorneys for Respondent

Steven R. Donziger (via email: sdonziger@donzigerandassociates.com)
Respondent, Pro Se

245 West 104" Street

New York, NY 10025






SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISON : FIRST JUDICIAL DEPARTMENT

____________________________________________ X
In the Matter of Steven R. Donziger,
(admitted as Steven Robert Donziger),
an attorney and counselor-at-law: DECISION ON
PROCEDURE FOR
Attorney Grievance Committee THE POST-SUSPENSION
For the First Judicial Department, HEARING UNDER
22 NYCRR 1240.9(c)
Petitioner,
Steven R. Donziger, Esq.,
(OCA Afty. Reg. No. 2856052),
Respondent.
............................................ X

In its August 16, 2018 order granting respondent’s request for a Post-Suspension
hearing, but reaffirming its Order of July 10, 2018, suspending respondent upon a finding that
there was “uncontroverted evidence that respondent engaged in serious professional misconduct
immediately threatening the public interest,” the court appﬁinted the undersigned to hold “the (22

NYCRR) 1240.9 hearing and to report his finding to the Committee.”

With the consent of the Attorney Grievance Committee (AGC) and the Referee,
the parties have proposed procedures with respect to the Post-Suspension Hearing allowed by 22

NYCRR 1240.9 (c), and requested by respondent.

Respondent Donziger has, by one of his counsel, Martin Garbus, made a proposal
in two parts: first he requests the opportunity “... to present evidence and argument as to why
collateral estoppel is inappropriate in the post-suspension hearings.” If respondent is
« successful in convincing the Referee that collateral estoppel is inappropriate, there would be

a second hearing at which the ... Committee would present evidence against him, and he would



have the opportunity to confront and cross-examine the witnesses against him and present

evidence of his own.”

As an “alternative” respondent argues that due process allow him the *...
opportunity to contest the factual findings made by Judge Kaplan that form the basis of the
allegations against him here. This would include the right to present evidence refuting those
findings and cross-examining any witnesses against him.” See letter dated October 19, 2018,

submitted by Martin Garbus, and made a part of the record, Exhibit A,

The AGC has presented a proposal which argues that in this case the doctrine of
collateral estoppel should preclude any hearing at which the findings of Judge Kaplan, as
affirmed by the Second Circuit, are contested. It argues that in this case the Post-Suspension
Hearing becomes merged with the Sanctions hearing as the Appellate Division has already found
that suspension is warranted pending a sanctions hearing, and a separate Post-Suspension
Hearing is not required to serve due process, respondent having already had due process before
Judge Kaplan. See letter dated October 22, 2018, by George A. Davidson, Pro Bono Special
Counsel, and Naomi F. Goldstein, Of Counsel to the Attorney Grievance Committee, also made
a part of the record. The AGC also submitted a memorandum of law as to what evidence is

admissible at a Section 1240.9(c) hearing, both documents are attached as Exhibit B.

Having reviewed the record in this case, the decision of District Judge Kaplan, the
affirmance of the Second Circuit, the per curiam decision of the Appellate Division, and the
submissions of the parties and their citations of law, it is not clear to me that there is an easy
answer 1o the position of respondent. However, as Referee, it is my responsibility to rule on the

application of collateral estoppel, and on any other procedural or evidentiary matter before me.



Inre Abady, 22 A.D3d 71. To argue that respondent has already had his due process in the trial
before Judge Kaplan and is entitled to nothing more in this proceeding to sanction him as a
lawyer, is to overlook the substantial differences in the proceedings. There is an obvious
asymmetry in the case before Judge Kaplan and the case now underway to sanction respondent

notwithstanding similarity or even identity of factual issues.

In particular, in the U.S. District Court, respondent was faced with an equity case
without a jury to invalidate a foreign judgment brought against him and others in which the
District Judge, in so many words, but in the guise of Civil RICO charges, created a criminal
indictment against respondent and found the facts to support it by a preponderance of the
evidence in reaching his equity judgment in favor of Chevron. It is doubtful that if an indictment
in the same terms had been brought by the United States Attorney, respondent would have
elected to have a trial by a single judge and would have waived his right to a trial by jury.
Furthermoré, in the case before Judge Kaplan the standard of “beyond a reasonable doubt™ was
not applied to the facts presented. Judge Kaplan applied the civil standard of a preponderance of
the evidence as the law requires. Other material differences can be noted, such as the lack of
notice to respondent that his status as a lawyer was in jeopardy before Judge Kaplan, or for that
matter, notice that he was, in substance, facing potential criminal charges regarding the judgment
at issue. For reasons not readily apparent, on appeal to the Second Circuit respondent did not
appear to contest the sufficiency of the evidence supporting any of the factual findings of the

District Court. Instead, respondent raised jurisdictional defenses to no avail.

Finally, it is open to question, at least initially in this Post-Suspension hearing
whether respondent did receive a full and fair hearing before Judge Kaplan, notwithstanding the

length of the proceeding and the volume of evidence.
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However, | am inclined to allow respondent latitude in his defense to the Charges
against him in this proceeding, and to reserve my decision as to whether collateral estoppel
should be applied in these circumstances. This leads me to accept both the second part of
respondent’s First Proposal, i.e., that part stated as “Alternatively, due process requires...”
(Garbus letter, page 3) and the Second Proposal, as stated in the Garbus letter. It is not my
intention to allow respondent to re-try the case against him before Judge Kaplan, but rather to
allow him a hearing to address some or all of those findings in a way that is reasonably fair and
practical. Counsel states that he needs two days for this, “approximately.” There can be no
discernible harm to the “public interest” by this approach. The time to be allowed will be

flexible and not restrictive, but not expandable without good cause.

The intention is to have an actual “hearing” pursuant to 22 NYCRR 1240.9(c),
where respondent can address the Charges against him as he sees fit, even to the point of
disagreeing with, or providing context to the facts in the first instance found by the District
Court, and affirmed as found by the Second Circuit, on the ground that a strict application of the
collateral estoppel doctrine, in the circumstances before me, may place respondent in an unfair
position, and one he likely could not have foreseen as he set out in the Southem District Court to

defend the judgment he obtained in Ecuador.

All parties will meet as re-scheduled on December 4; the DDC will be assumed to
continue its position that no further hearing is required post-suspension, in this case. The

respondent will be prepared to proceed with his evidence, following the guidelines of this



decision. As agreed, the hearing will continue to December 5, and future hearings including the

Sanction hearing will be scheduled at the convenience of the parties.

Dated: New York, New York
November 8, 2018

/ .
f /ZW“\

/"ofm R.Horan, Referee
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pressrelease

Chevron Calls for Dismissal of Ecuador Lawsuit

SAN RAMON, CA, Oct. 8, 2007 - Chevron Corporation (NYSE:CVX) today filed a

p etition in an Ecuador Superior Court seeking dismissal of an ongoing environmental
lawsuit that has descended into a judicial farce, constituting a denial of Chevron's
right to a fair and impartial trial based on evidence and the rule of law.

Chevron's petition to dismiss cites multiple examples of inappropriate interference in
the civil proceeding by the executive branch of the government, judicial misconduct
and misconduct by the plaintiffs' attorneys as well as their technical staff. The petition
also argues that the court has failed to recognize the overwhelming volume of
admissible evidence and irrefutable legal defenses that exonerate Chevron and cites
the court's lack of jurisdiction, lack of due process and demonstrated bias (see Note
to Editors).

"Chevron has acted in good faith throughout this trial, producing significant,
scientifically sound evidence disproving the allegations of the plaintiffs' attorneys. A
verdict delivered today and based on the only credible and properly submitted
evidence presently before the court would exonerate Chevron," said Charles James,
Chevron vice president and general counsel. "However, too many improper,
unethical and illegal events have occurred, and the court must dismiss this case if it
IS o preserve any semblance of credibility. For the case to proceed in its current
form would constitute a denial of Chevron's right to a fair trial based on evidence and
the rule of law."

Chevron's legal team has demonstrated through volumes of credible scientific
evidence that the allegations of the plaintiffs’ attorneys are without merit. The petition
outlines a long list of actions during the trial that, taken together, constitute a denial
of justice.

"The court has now abandoned the law of the case and the Ecuadorian Code of Civil
Procedure and has denied Chevron due process by acquiescing (likely as a result of
political pressure and nationalistic bias) to plaintiffs’ requests,” Chevron states in its
petition. "In the absence of a complete dismissal, therefore, this matter will result in a
violation of Ecuador's Political Constitution. ... Moreover, a failure by this court to
dismiss this case - followed by any judgment against Chevron on the plaintiffs’
unproven claims - would likely constitute a violation of Ecuador's obligations under
international law."

Further, the petition states that Petroecuador, which has exclusively owned the oll
fields since 1992 and has operated them for more than 17 years, never fulfilied its
remediation obligations and has operated the oil fields in a manner that has caused









From: Irwin, William T (Wlrwin) {mailto:Whwinfichevron.com]
Sent: Thursday, March 26, 2009 11:16 AM

To: Chris Gidez; Robertson, Kent S

Cc: Adam Bromberg; Greg Mueller; jberaig@gmail.com

Subject: RE: Response language for Crude

We agree with Chris' premise that we should not tread on Berlinger because there has been effort to put some
balance into the documentary. With (that in mind even the opening is perhaps a bit harsh {or the current climate in
WDC. Itis important to carefully respoud in areas where the film is silent when facts are helpful to Chevron or
when there are misstatements. In any communications, we should make sure that we recognize that harm has been
done, but that Petro Ecuador -- in charge of the oil fields for 19 years -- is the culprit. Give us some time with this,
and we will try to fold these views into the actual lext.

From: Chris Gidez {maitto:Chris. Gidezi@hillandknowlton.com]
Sent: Thursday, March 26, 2009 9:34 AM

To: Irwin, William T (Wlrwin); Robertson, Kent §

Ce: Adam Bromberg, Greg Mueller; jberaigi@gmail.com
Subject: RE: Response language for Crude

I offer some suggested response language below. 1 don’t think we should go too hard on Berlinger (though not give
him a free pass). We should direct our statement mostly at Donziger.

With respect to the LOC matter, I see (hat it is open to the public (though RSVP is required). We ought to send
somcone, not only to sce the film, but to sce who is there. 1 would not be surprised if Donziger, Fajardo or folks
from Amazon Watch show up (ar even from the Ecuadorian Embassy). If Donziger or Fajardo show up, we could
make the case that using a LOC facility is inappropriate insofar as the screening is being used to advance the
interests of lawyers in a private civil dispute.

Let me know if you want to discuss.

Here is the suggesied response-only statement (I have highlighted passages to use if we need short soundbites):

The film “Crude” would never be seen as a balanced depiction of the complex issues associated with the ongoing
lawsuit against Chevron in Lcuador stemming from the past involverent of its subsidiary, Texaco Petroleum
Company, in an oil preduction consortium in that country.

While the filmmaker, Joe Berlinger, may have set out with the best of intentions, his film is little more than a
propaganda tool being used by the plaintiffs’ attomeys and the activist groups supporting them to raise support for
their campaign against Chevron. Indeed, as we understand it, the key protagonist in the film, attorney Steven
Donziger, was actually the person responsible for convincing Mr. Berlinger to produce the film, and seemingly
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facilitated just about every aspect of'it,

The film itself deals more with the campaign that Mr. Donziger and his associates wage against Chevron than the
plight of the people of the Oriente. In a revealing moment, one of Mr. Donziger’s colleagues admits that he is
working on the lawsuit for the primary purpose of enriching his law firm, as opposed to helping the people he
purports to represent.

In another passage from the film, Mr. Donziger is seen belittling the testimony that an indigenous Ecuadorian Indian
plans to present at a Chevron sharehiolder meeting,

Flsewhere in the film, Mr. Donziger admits to using pressure tactics against in Ecuadorian judge; something that
even Mr. Donziger acknowledges would never be allempled in a U.S. court.

And Mr. Donziger talks about ways in which e can get more money out of Chevron.

’

M. Donziger is also seen as whispering in the ear of Ecuador President Rafael Correa, and discussing ways in
which he can enlist President Correa’s intervention in the case.

In this regard, the filim unintentionally but persuasively validates the concerns Chevron has raised — that the lawyers
behind this lawsuit are cmploying uwnethical means to corrupt the judicial process in their pursuit of a lucrative
payday at the expense of Chevron and its shareholders.

What the film does not address in any significant way, however, is the 18 year record of environmental
mismanagement of the government’s own oil company, which has exclusively operated the cil fields since 1990,

As a filmmaker and not a journalist, Mr. Berlinger is not held to the normal standards of balance and accuracy
expected of the news media. And his film reflects this.

From: Irwin, William T (Wlrwin) [mailto: Wrwin@chevron.com]
Sent: Thursday, March 26, 2009 7:26 AM

To: Robertson, Kent 8

Cc: Chris Gidez; Adam Bromberg; Greg Mueller

Subject: Response language for Crude

Isn't there already some prepared response language for Crude, and if so, can vou please provide so I can look at it
from a WDC perspective, Given the McGovern hosted showing 31st afternoon at the Library of Congress, we want
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to be prepared.
Chris, same query to you due to time zone efficiencies. Adam/Greg, FYT.

Bill Trwin
Manager - International Government Affairs

Policy, Government and Public Affairs
Chevron

1401 Eye Street NW, Suite 1200
Washinglon DC 20005-2225

Tel 202 408 5854

Fax 202 408 5842
Wlrwin@chevron.com

DO NOT read, copy or disseminale this communication unless you are the intended addressee. This communication
may contain information that is privileged, confidential and exempt from disclosure under applicable law, 1f you are
not the intended recipient, you ure on notice thal any unauthorized disclosure, copying, distribution, or taking any
action in reliance on the contents of the electronically transmitted materials is prohibited. If you have received this
communication in error, please call us (colleet) immediately at 202 408 5800 and ask to speak to the sender of the
communication. Also, please notify the sender immediately via e-mail that you have received the communication in
error. Thank you.
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EXHIBIT 11(a)
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EXHIBIT 11(c)
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